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A Message From The President 


W. W. Young of the New Orleans Bar 


I wish to again mention the Association’s annual meeting to 
be held in conjunction with the annual meeting of the Louisiana 
State Law Institute to be held in Biloxi, April 29-May 2. Prep- 
arations are getting under way to give full information to the 
membership with regard to this important event. 


Another matter for attention shortly is canvassing the mem- 
bership with regard to the proposed increase of dues. 


I think it not amiss to refer to the announcement of the Deep 
South Regional Meeting of the American Bar Association to be 
held in New Orleans for four days, beginning November 27th, 
which appeared in the July, 1955 issue of the Louisiana Bar 
Journal. This, of course, will be a very worthwhile gigantic 
meeting both from the standpoint of its business aspects and that 
of its social features. The Bars of Alabama, Arkansas, Florida, 
Georgia, Mississippi, Oklahoma, Tennessee, Texas and Louisiana 
will participate. Cuthbert S. Baldwin, New Orleans, is Chair- 
man, P. A. Bienvenu, Post Office Box 1460, New Orleans, is in 
charge of reigstration and reservations. 


It is my hope that this meeting will receive the deserved at- 
tention of the Louisiana Bench and Bar by their attendance. 


Another meeting of importance is th eFifth Conference of 
Local Bar Associations to be held in Lafayette, Thursday, Fri- 
day, and Saturday, January 26, 27, and 28, 1956, under the aus- 
pices of the Lafayette Bar Association, Kaliste J. Saloom, Jr., 
former President, and William H. Mouton, present President of 
the Lafayette Bar Association, and the committees appointed by 
them have prepared a very lavish social program for the mem- 
bers of the Association and their ladies. 


The business program will be prepared and participated in 
by the Junior Bar Section, Dr. George W. Pugh, Chairman; Com- 
mittee on Public Relations, Bascom D. Talley, Jr., Chairman; 
Section of Insurance, David R. Norman, Chairman; Section 
Local Bar Organizations, Ashton L. Stewart, Chairman; Section 
of Taxation, Paul O. H. Pigman, Chairman; and Committee on 
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Legal Institutes, James J. Davidson, Jr., Chairman. These re- 
spective programs will be worthy of the attendance of the mem- 
bers of the Bench and Bar. 


Joseph Onebane, is General Chairman; Joseph J. Piccione is 
Chairman of Hotel Reservations. Other committees and chair- 
men are: Arrangements, Welton P. Mouton; Entertainment, 
Lucien C. Bertrand; Registration, Charles J. Boudreaux; At- 
tendance, William H. McBride; Publicity, John Winston Fonte- 
not; Ladies Entertainment, Mrs. Bennett J. Voorhies, Sr., Chair- 
man, and Mrs. Frank Smith, Jr., Co-Chairman. Full particulars 
will get to the membership shortly. 


The members of the Judiciary and the Bar are urged to at- 
tend this Conference. 


Shortly, in compliance with requests, a poll of the member- 
ship will be taken to ascertain their preference as to where the 
Association’s annual meetings should be held — in Louisiana, or 
at some place out of the State. 


Your President has appointed the seven members representa- 
tives of the Association on the Judicial Council, viz: Messrs. Nel- 
son 8. Wooddy, New Orleans, C. Arthur Provost, New Iberia, 
John R. Pleasant, Shreveport, H. Flood Madison, Jr., Monroe, 
Henry G. McMahon, Baton Rouge, Henry O. Lestage, Jr., Jen- 
nings, and Richard B. Sadler, Jr., Alexandria, to bring to the 
Judicial Council, for ultimate recommendation to the 1956 Legis- 
lature, the matter of the research report prepared by the Louisi- 
ana Legislative Council and the Committee on Salaries of Judi- 
cial Personnel with regard to salaries and allowable expenses 
paid to the judges, attorney general, district attorneys, clerks 
of Court and all other employees of the Courts of Louisiana. 


F.E. ZIMMER & CO. 


Shorthand Reporters 
Service Throughout the State 


DEPOSITIONS — HEARINGS — TRIALS 


Notaries in Office 
Rooms available for taking testimony. 


608 American Bank Building 
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The Work of the Court of Military Appeals 


By Paul W. Brosman, 


Judge, U. S. Court of Military Appeals, Washington, D. C., 
before Section on International, Comparative & Military 
Law, at Biloxi, Miss. 


I am going to trepass on the rather tight schedule of this 
Section meeting by telling you formally and at length just how 
glad I am to be with you. You know that I am. Louisiana is my 
home. Although, for my sins, I was not born in the State, I have 
lived here for almost thirty years, and some of the best friends 
I have in the world are members of this Association. Your in- 
vitation to speak today on the Uniform Code of Military Justice 
and the Court of Military Appeals served to furnish what little 
justification I required to get out of Washington and come 
home—and for it I am just plain grateful. 

I should like to say something about the Code—and in doing 
so I shall speak in descriptive terms, and shall assume that most 
of you know relatively little about either its principles or its 
objectives. This is not at all to say that I think you are sadly 
uninformed, but rather is to suggest that—like most lawyers 
—your concern has been with civilian and not military legal 
affairs. Ours is a somewhat specialized area, and one who has 
not worked in it is unlikely to know very much about its details. 


However, I suspect that you are generally aware that the 
provisions of the law codes of the several Armed Services prior 
to 1950 differed in many particulars, and sometimes sharply, as 
to substance, procedure and method. Of course, whether one or 
another of them applied to John Doe when he entered on military 
duty depended solely on consideration of enlistment choice or 
selective service assignment. In the main these codes stemmed 
from British military and naval disciplinary usages, adopted at 
varying stages of maturity, which in turn derived from those 
of other countries and times. In a special and relatively direct 
sense then—and like the law, say, of admiralty and commercial 
paper—military law is international law; certainly it was in 
origin. 

The Uniform Code came into existence in May, 1950, and, 
by the legislation’s terms, the new system it established went 
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into effect on 31 May, 1951. Unlike previous military law, its 
provisions had application to all of the Armed Forces of what- 
ever service. In other words, the new Code superseded the Ar- 
ticles for the Government of the Navy, which furnished the 
basic law for the Navy and the Marine Corps; the Disciplinary 
Laws of the Coast Guard, which constituted the code for that 
service; and the Articles of War, which were operative, as you 
know, in both the Army and the Air Force. 


In my opinion two factors—and no more—are responsible 
for the presence of the Uniform Code as we have it today. The 
first and most important of these, I believe, was the tremen- 
dous wave of criticism—often bitter in tone—which followed 
World War II, and was directed against the administration 
of military justice in all services during that conflict. And the 
second and lesser was the development of thinking along the 
lines of service unification. As a result, I tend to regard the 
new setup as constituting just about as much a phase of unifi- 
cation as it does an example of law reform. 


I suppose a good many of you are wondering whether the 
charges—many of them serious and phrased with great vehe- 
mence—levied against the pre-Code system were justified. I 
have no objection to letting you hear my views on this question, 
if you are at all interested in having them. I have been subject 
to the Articles of War on three occasions. First, during World 
War I as an enlisted man I was within the jurisdiction of the 
Articles as they were phrased in 1917 and thereabouts. Second, 
during World War II, as an Air Corps and later a judge ad- 
vocate officer, I worked for some four years directly with the 
Army’s Code as it existed at that time. And finally, on the occa- 
sion of the Korean imbroglio, I served for a short period as 
an Air Force judge advocate officer under that variety of the 
Articles of War frequently referred to as the Elston Bill. On 
the basis of these contacts with three different forms of one of 
the oldest codes, about all I can say honestly is that the system 
which preceded the current dispensation was, on the one hand, 
not nearly as good as its proponents would have you believe; 
yet, on the other, it was not nearly as bad as its traducers would 
urge upon you. 

I have really never been much of a worshipper of “systems.” 
I have always thought, for example, that almost any scheme of 
rules—however good—may become tyrannical under a despot. 
And, at the same time, that almost any organizational plan— 
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however bad—may be made to work reasonably satisfactorily, 
if administered by men of enlightenment and good will. In other 
words, I have always tended to pin my major faith on admin- 
istration—that is to say, on the people who run the show. At 
the same time I cannot deny that this view tends to swing too 
far away from a systematic approach, and, if carried to its 
logical conclusion, it will preclude—or at the least, render un- 
necessary—any sort of structural reform. 

Some systems are certainly better devised to reach a certain 
result than others—that is say, they more nearly guarantee 
than others that a desirable end product will obtain. I must, 
therefore, be “for” the structure which is better in this sense 
and “against” the worse. Applying this thinking to the situation 
before us, it may be said that there is no slightest doubt in 
my mind that the scheme provided by the Uniform Code— 
whatever its current deficiencies—is infinitely superior to any 
which went before it in the area of military criminal law ad- 
ministration, and well worth what it cost, a truly trifling sum 
in the overall defense picture. 

This is not at all to suggest that the present Code is with- 
out “bugs.” It would be surprising if it were otherwise—and 
I am sure that the members of the Forrestal Committee who 
drafted it would be the first to admit the possibility of omission, 
or even of positive error. Of course, this is simply another way 
of saying that the present setup is new, and that it was con- 
fected by human beings, who were fallible—however earnest, 
responsible and competent they may have been; and they were 
all of these latter things. 

At the same time, the present shortcomings—these growing- 
pains of the new system—can be ironed out, and this is being 
done as rapidly as possible by modifications in service pro- 
cedures and through the decisions of the Court of Military 
Appeals. Moreover, a direct channel for corrective amendments 
is set up in the very Code itself, which provides for annual re- 
ports to Congress and the executive branch prepared by the 
several Judge Advocates General, together with the members 
of our Court—presumably the people who should recognize most 
clearly any demonstrated need for change. 

What, in general, did the Uniform Code do to the system 
which preceded it? Although it minor alterations were numer- 
ous, its principal and basic changes, I think, were three in num- 
ber. Initially, it established a bipartite court-martial—for the 
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first time in the history of American Military law—consisting, 
as in civilian courts, of a judge (called the law officer) and a 
jury (called court-martial members). It did not quite duplicate 
the civilian tribunal in this respect—that is, in detail of admin- 
istrative organization—but it almost did so. 


Next, it set up a civilian appellate court at the apex of the 
military judicial hierarchy. I am sure that we are a civilian 
court—despite the fact that each of the three judges is a more 
or less active Reservist in one service or another, and that none 
of us is anti-military in point of view. The critical factor in this 
connection, I think, is that the members of our Court are en- 
tirely free from military control—and I do mean entirely— 
and this, I am equally sure, is what the Congress really had 
in mind. We are sufficiently civilian, I assure you, that the 
several services do not like a great deal that we do, and occa- 
sionally have some rather rough words for us. This, I suggest, 
is the proof of the pudding in this particular. 


Finally, the Code took distinct steps in the direction of in- 
sulating the administration of military justice from command. 
I say “in the direction of” for the reason that—for good or ill— 
no clear purpose was manifested by Congress, or by the statute’s 
original draftsmen, to make the job complete. Certainly; and 
in my view, it can never be made complete in a workable sys- 
tem so far as all courts are concerned. Speaking personally, 
I am not at all sure that I do not incline to favor even greater 
insulation in the case of the general court-martial, and much 
greater control—a closer connection, that is—in those of the 
two inferior courts, the summary and the special, if in fact we 
have real need of both. However that may be—and I can be 
quite wrong—amilitary command still freely appoints all courts- 
martial, including the personnel of the prosecution and defense, 
from its own organization; still refers cases for trial before 
the tribunals it selects; and still accords the records of those 
trials their first appellate review. Thus, under the law, the in- 
sulation of command is not quite thorough-going, and as a result 
the offices of the several Judge Advocates General and our 
Court are still confronted on occasion by problems of so-called 
“command control” or “command influence.” I am sure that 
these Armed Forces officials do not like them any more than 
we do, and I must say that there are far too many of them for 
my complete happiness with the field adminstration of the 
present system. 











Not unnaturally, each of these fundamental alterations has 
brought its own difficulties. I should doubtless leave to other— 
perhaps more inspired and eloquent—spokesmen a cataloging 
of the headaches produced by our free-ranging and sometimes 
cantankerous Court. One, however, I cannot ignore. It has to do 
not only with ourselves, but with the several boards of review 
as well: the major elements of the appellate setup of military 
justice. I have reference here to the wealth, the very plethora, 
of judicial precedent which is pouring on the field. Our Court 
is now in its fifth volume of reported cases, but this is a minor 
matter when compared with the overall crop. The library set 
called Court-Martial Reports, and containing the opinions of 
boards of review as well as those of the Court, is now in its 
18th tome—and each of these contain just under a thousand 
pages. This problem is, of course, not at all peculiar to the 
military bar. Indeed, it has long beset the profession at large, 
and in principal measure accounts for the various Restatements 
of the American Law Institute. However, it may readily be 
seen that it implies special burdens in the military setting, 
particularly overseas and especially in a combat situation. For 
obvious reasons, this burden is a more onerous one for the 
Army, I believe, than for any of the other forces—save possibly 
the Marine division of the Navy. While the phenomenon does 
not at all argue against the essential soundness of the present 
appellate organization, it does serve to raise bothersome issues 
which must somehow be resolved. 


The primary problems growing out of the court-martial’s 
new bipartite character not unnaturally have had to do with 
instructions, with perhaps the closed conference—the matter 
of jury intrusion—running a close second. Prior to the Uniform 
Code, of course, the court-martial’s legal advisor, because he 
was himself actually a member of the tribunal, labored under 
no duty of instructing on the record. The Uniform Code 
gave him this very job—and there are those who do say that 
our Court has taken the statute’s provision in this particular 
much too seriously. However this may be, in my view the prob- 
lem is now just about under control—and I have every praise 
for the service law officer in this connection. In the main— 
and with the aids made available to him largely through the 
good offices of the several service schools of military law—he 
is meeting an increasingly high standard of performance. Of 
course, the law officer’s instruction will continue to be the sub- 
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ject of careful review, and, as in civilian courts, occasionally of 
reversal; but I am genuinely convinced that the core of the 
difficulty has been met. And much the same thing may be 
said of the so-called closed conference worry, that is, the one 
related to unauthorized consultations between law officers and 
court. 


The matter of command control has been the subject of 
earlier, if hasty, comment and for the present purpose requires 
no further discussion. Unfortunately, the limitations of the 
present occasion forbid the consideration of other problems. 
It may be said, however, not only that they exist, but that they 
are being faced and dealt with. 


I suppose I should say something to you of the Court of 
Military Appeals. Originally known in the drafting Committee’s 
thinking not as any sort of court, but as “The Judicial Council,” 
this body’s creation required but a small portion of the Code’s 
total verbiage. Established and invested with jurisdiction in a 
single Article, the Court consists of three judges appointed from 
civil life by the President by and with the advice and consent 
of the Senate. Judges receive the salary of judges of the United 
States Court of Appeals and in general are assimilated to mem- 
bers of this bench. However, unlike them and most—but not all 
—other Federal judges, the judges of our Court do not hold 
life tenure, but rather are appointed for terms of fifteen years. 
Unlike most other Federal courts also, we are not under the 
Administrative Office for United States Courts for housekeep- 
ing, but rather under the Department of Defense for this pur- 
pose and this alone. Finally, unlike the Federal judicial situa- 
tion elsewhere, political affiliation rears its ugly head in our 
area—in that under the Act not more than two of the judges 
of our Court shall be appointed from the same political party. 
Perhaps I should say here that as originally proposed by the 
Committee and passed by the House, the Court’s members were 
given life tenure and political affiliation was not in the picture. 
The present provisions on these subjects developed later, and 
first saw the light of day in the course of Senate consideration. 


The Court of Military Appeals takes action only with re- 
spect to matters of law, and derives its business from three 
sources: a mandatory jurisdiction, a certificate jurisdiction, 
and a certiorari jurisdiction. First, it must review all cases in 
which the sentence, as affirmed by an Armed Service Board of 
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Review, affects a general or flag officer or extends to death. 
These records must come to us regardless of the wishes either 
of the Service concerned or even of the accused. Second, it 
must review all cases passed on by a Service Board of Review 
which the Judge Advocate General of the Service concerned 
forwards to the Court for review. You will observe that, al- 
though discretionary with the several Judge Advocates General, 
this jurisdiction is mandatory so far as we are concerned. 
Finally, it may review any case passed on by a Board of Review 
of any of the Armed Services in which the accused has by peti- 
tion invoked its jurisdiction. This jurisdiction is, of course, 
discretionary with the Court and certiorari-like in character. 

It is manifest, of course, that we cannot expect much busi- 
ness from the first source. Even in wartime the death sentence 
is not frequent in the military service, and only rarely do gen- 
erals and admirals become personally involved in court-martial 
proceedings. The second source will also not burden us unduly 
so far as numbers are concerned—although cases under this ju- 
risdiction will tend to be “hot potatoes,” to involve extremely 
close questions, or to have to do with sharp Service or Board 
of Review differences in matters of substance and practice. The 
bulk of our work, it is obvious, will come from the third cate- 
gory, and this has certainly proved to be the case to date. This 
is particularly true because in this Court’s situation the normal 
deterrent to appellant review—financial cost to the appellant— 
is not present. What I am seeking to express here is the fact 
that the Act of 5 May, which created us, provides that the 
freight for an accused as regards briefs and counsel shall be 
paid by the Government. Because of this each Service has estab- 
lished an elaborate parquet of Government and defense appellate 
counsel, and the services of the latter group are being made 
available to accused persons whose cases in one way or another 
come before the Court of Military Appeals. Of course, private 
civilian counsel may be selected and compensated by criminal 
defendants, and increasingly lawyers of this description are 
appearing before us. 

Perhaps you would like to know something of the present 
personnel of the Court. Reference was made a moment ago to 
the fact that judges of the Court of Military Appeals are ap- 
pointed for fifteen year terms. This is not strictly true as re- 
gards the first Court—for as to it the Code provides for stag- 
gered term: of five, ten, and fifteen years. Let us get your 
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speaker out of the way at the outset. I hold the five-year—or 
baby term. George Latimer holds the ten-year term, and Robert 
E. Quinn holds the longest term and the Chief Judgeship. 


Let me say that I think we have an excellent group on our 
bench—a group which has not had the slightest difficulty in 
getting on together, despite the presence of sharp and natural 
differences of professional opinion. Each of us is quite differ- 
ent from the other in origin and background, in experience, 
and perhaps resultantly in point of view and attitude. Chief 
Judge Quinn is a New Englander, Judge Latimer a Westerner, 
and I was born in Illinois, but have lived all of my adult life in 
the deep South. The Chief is a Catholic, Judge Latimer a Mor- 
mon, and I am Episcopalian. Quinn is Navy in terms of past 
miltary service, Latimer is Army, and I am Air Force. Quinn 
has had trial court experience, but none on the appellate level; 
Latimer has an appellate court background, but has never 
served as a trial judge; I have had no previous judicial experi- 
ence at all. Quinn, a Democrat, has been actively engaged in 
politics during most of his mature life, and is a former governor 
of his state; Latimer, a Republican, practiced law in Salt Lake 
City— mostly alone—until his election to the Supreme Court 
of Utah, his only effort to secure public office; I am, as you 
are aware, a former law school dean, have never held any elec- 
tive public office, and have not ever really been very much 
Democrat. There are even further differences, but I am sure I 
have made my point. However, despite these difference, these 
disparities, we have, I believe, thrived as friends and co-work- 
ers, and in the main—I say in the main—we have achieved a 
pretty good result in team-work. Certainly it has been fun for 
me—and I hope for my colleagues as well. 


At the outset of these remarks, you will remember, I prom- 
ised you a sort of mixed grill today; and you have indeed had 
it. So far as these formal comments are concerned, my welcome, 
I know, must now be wearing thin, and—although I have sought 
to cover the waterfront—there is much I have been unable to say. 
However, I can and do offer to attempt informally to answer 
any questions you may have. I shall be glad to do this, and hope 
you will feel free to raise anything you may have on your minds. 
Let me thank you for your hospitality and courtesies here this 
morning and suggest as well that you pay us a visit at eur 
courthouse in Washington whenever you can. 
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The Impact of Atomic Energy on The 
Legal Profession 


Speech delivered at the Louisiana Bar Association 
Annual Meeting in Biloxi, Miss., May 3, by Frank 
Norton of Dallas, Texas. 


Before entering into the legal subject matter of the 1954 
Atomic Energy Act, I should like very much to take the time to 
acquaint you somewhat better with the nature of the atom and 
to dispel some of the impressions which unfortunately the atomic 
explosions of 1945 have created. 


First, it will be well to understand in what proportional sizes 
we are dealing, when we speak of atoms. Atoms are very, very 
small. No one has ever seen atoms as such; in fact man has 
difficulty to imagine atoms; they are too small for imagination. 
An ordinary drop of water contains six sextillion atoms (6,000,- 
000,000,000,000,000,000). That many drops of water (six sex- 
tillion) would supply Niagara Falls with water for 2000 years. 


The atom has largely been a matter of guesswork and experi- 
mentation; or better of “suppositions” which later have been 
proved correct by experimentation. 


The atom is generally considered the product of European 
philosophers, mathematicians and scientists. Radioactivity was 
discovered in France in 1896. The Curies, of France, in 1898 
discovered radium, a radioactive element. 


In 1905, Albert Einstein, taking a daring step in a long 
history of research, developed a theory that matter can be trans- 
formed into energy, or that energy has mass. Over the years 
from 1905 to 1938 such names as Niels Bohr, Rutherford, Chad- 
wick and Fermi progressed to prove the Einstein theory. In 
1938, two German professors, Hahn and Strassmann in Berlin, 
succeeded in bombarding uranium with a particle of the atom, 
namely a neutron. True to custom, their knowledge was printed 
in scientific magazines the world over, and even though they 
did not realize the value of their discovery, two German refugee 
scientists, working for the celebrated Danish scientist, Niels 
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Bohr, understood the importance of this German report and 
prevailed upon Mr. Bohr to travel to the United States to talk 
to Albert Einstein, who on August 7, 1939, wrote to the then 
President of the United States, outlining the military potential 
of the atom. 


Action was taken and in Chicago in 1942, the Italian scientist, 
Fermi, achieved fission; thereafter American ingenuity, indus- 
trial might and resources collaborated to fashion the first atomic 
bombs used by man. It is safe to assume that one year later, 
in 1943, most countries experimenting with nuclear science had 
learned the secrets of the fission process. 


Now let us inspect atoms more closely. In the past, man has 
known 92 elements, the smallest particles of which were believed 
to be indestructible, or indivisible. Today we know better. We 
know that these elements are divisible and are made of matter, 
atoms of matter, or just plain atoms. 

Atoms seem to be mostly made up of three things: a proton 
(having a positive electric charge); a neutron (having no 
electric charge); and an electron (having a negative electric 
charge). None of these are visible, no one has ever seen these 
things. 

Protons and neutrons form a clump in the center of the atom. 
The electrons flow around this clump the way the earth and 
other planets circle the sun. 


All atoms are made of protons, neutrons and electrons. And 
everything known on earth, be it animal, vegetable or mineral, 
is made of atoms. 


Let us return to our 92 known elements. The lightest ele- 
ment is hydrogen gas with an atomic weight of 1. The heaviest 
element is uranium with an atomic weight of 238. Other ele- 
ments have different atomic weights, such as zine 65, vanadium 
50, tungsten 183, thorium 232, sulphur 32, radium 226, oxygen 
16, nickel 58, carbon 12, cobalt 58, copper 63, iron 55, lead 207, 
mercury 200. 

When we say that uranium has an atomic weight of 238, we 
refer to the sum of protons, neutrons and electrons which make 
up this atom, and which add up to 238. Each one of the other 
elements has a differing count or combination of protons, neu- 
trons and electrons. 

Uranium-238, we have stated, is the heaviest of the 92 known 
elements and serves as source material for the atomic processes. 
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It is mined from ore found in the Belgian Congo, in Canada, 
Australia, the United States and in many other countries on the 
face of the world. To every 140 parts of the uranium-238 found 
and separated from the ore, there exists in nature one part 
uranium-235 which differs from uranium-238 in that it is radio- 
active. (Uranium-235 is an isotope of uranium-238). In order 
to physically separate uranium-235 from uranium-238, the plant 
at Oak Ridge, Tennessee, was constructed by the Atomic Energy 
Commission, which, by gaseous diffusion, carries out this diffi- 
cult process in a matter of several months. Fortunately, the 140 
parts of uranium-238 which have been separated are not wasted 
but are further processed in the Hanford atomic reactor by 
transmutation from uranium-238 to plutonium, which has an 
atomic weight of 239 and becomes the first man-made element. 
Plutonium is also an isotope of uranium-238 and it is fissionable, 
just like uranium-235, except that we have seen that uranium- 
235 occurs in nature whereas plutonium has been bred by man 
to become a new fissionable element. Other fissionable material 
has been made artificially by man from thorium, and is known 
as an isotope of thorium-232, by the name of uranium-233. 


Fission, then, is known as the smashing of matter, resulting 
in the release of energy. Fission is achieved by having a neutron 
strike or bombard fissionable material, either uranium-235 or 
plutonium, which causes this atom to fission; the atom or nucleus 
splits, releasing energy, or heat, and most important additional 
neutrons are ejected at the same time. These neutrons will 
strike other fissionable material, which in turn will split, releas- 
ing more energy and more neutrons, which again seek more 
‘issionable material, causing a chain reaction. If this chain 
reaction remains unchecked and continues at explosive speeds, 
we have an atom bomb; if the chain fission is checked by ab- 
sorbing the released neutrons into material other than fission- 
able fuel, we have a controlled reaction which may be translated 
into the production of nuclear power. 


It should be mentioned that the fissionable material produced 
in the United States and stored for use in atomic bombs may 
at any time be diverted to peacetime use. This investment made 
by the American people is not lost but is a permanent storehouse 
of wealth, particularly when one considers that plutonium has a 
half-life of 24,000 years, and uranium-235 a half-life of 4 million 
years. 
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Having discussed fission, we might spend a moment in dis- 
cussing fusion. Whereas we have, in fission, worked on the 
heaviest element found in nature, uranium, in fusion, we have 
joined or fused some of the lightest materials, deuterium, with 
an atomic count of 2, with tritium, having an atomic count of 3. 
As protons, neutrons and electrons come together (are fused) 
to form a new and different atom, the completed atom weighs 
less than its parts, and this loss in weight is translated into 
energy. Or simply stated the fusion of these two materials 
releases energy. 


In discussing nuclear energy, it might be wise to mention 
isotopes, or radioisotopes as they are commonly called. They are 
widely used in industry, agriculture, and medicine in the United 
States and in other parts of the world. A good deal has been 
printed about their use and I am certain that many of the com- 
panies represented here make use of them. Suppose gold is to 
be made radioactive to give it two important properties: precise 
identification and detectability from a distance. A given amount 
of gold may be sent to the Atomic Energy Materials Testing 
Reactor in Idaho, operated by the Phillips Petroleum Company, 
where the gold will be bombarded by neutrons and returned to 
the owner radioactive. The gold retains the same qualities and 
reacts chemically in the same manner as any other gold, except 
that a Geiger counter or any other measuing or testing device 
may be used to count impulses to trace this radioactive gold. 
One use of the radioactive gold might be the restoration of cells 
in the human body which have been destroyed by cancer. The 
radioactive gold has thereby become an isotope, an isotope of 
gold. Presently we are making constructive use of radioactive 
phosphorus, radio-iodine, radio-gold, radioactive strontium, ra- 
dioactive cobalt and many others. In similar manner, you may 
place particles of many of the other 92 elements into a reactor 
and change their atomic nuclei sufficiently to make them radio- 
active and therefore an isotope or a radioactive “blood brother” 
of the original element. Radioisotopes have already made a 
great contribution to our well-being. 


With this explanation, it is hoped that some light has been 
shed on the workings of the nuclear theory. 


In attempting to evaluate the progress brought about by this 
new scientific act, let me point out this one fact: in burning one 
pound of coal, we are presently changing only a one-three bil- 
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lionth part of this coal to energy. The rest of the coal is wasted 
into ashes and gas. However, in fissioning a pound of uranium, 
one-one thousandth of the pound is changed to energy. This 
means that energy from one pound of uranium produces as much 
heat as 3 million pounds of coal. If we ever come to understand 
the full impact of Einstein’s theory, and convert, let us say, one 
pound of coal ALL into energy, this one pound of coal will be 
sufficient to run all the power plants presently in the United 
States for one full month. 

So much for the more scientific part of the atomic age. We 
may now turn our sights to the legal importance of this new 
amazing art, realizing that we have entered into the age of the 
atom with a law passed in 1946, a law which in eight short years 
was sufficiently outmoded to require a complete rejuvenation 
and radical change. 


In passing, it is appropriate to say that legal groups and 
individual lawyers were prominent in effecting this change. The 
New York and Dallas Bar Committees on Atomic Energy were 
instrumental in pointing out the dangers of the potentially mo- 
nopolistic 1946 Atomic Act. Both the Atomic Energy Commit- 
tee of this ABA Mineral Section, under the able leadership of 
Charles I. Francis of Houston, and a special committee on 
Atomic Energy, under the guidance of its chairman, Blythe E. 
Stason (Dean of the School of Law at the University of Mich- 
igan), made recommendations which aided in bringing about a 
complete change of thought in 1954 and produced the Atomic 
Energy Act, which was finally approved on August 30, 1954, 
after many controversies of political and substantive nature. 
You will remember the Dixon-Yates controversy, which for 
many weeks kept the more important issues of the Atomic En- 
ergy Act out of the headlines. It might well be that we could 
have had a better act, had it not been for these side shows. As 
it was we did get a great many changes of major importance 
in the new act; however, the new law has been criticized on 
other important weaknesses. For one thing, probably because 
of lack of knowledge, or forethought, the new law makes little 
specific mention of theormonuclear energy, commonly known as 
fusion, and its product, the H-bomb. We may well learn that the 
fusion process promises greater changes in our world in the 
years to come, and it remains to be seen if the act can and will 
be interpreted and augmented by regulations and administrative 
orders giving credence to the fusion process. 
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Time permits only a cursory review of the new law and I 
shall attempt to point out only major changes. As we progress 
deeper into the Atomic Age, legal meetings and institutes will 
increasingly single out such important phases as the patent ques- 
tion, the anti-trust laws applicable to atomic industrial partici- 
pation, the important licensing sections, each one of which would 
require a full treatment of our legal minds. 

In fact, placing the title of “The Impact of Atomic Energy 
on the Legal Profession” on the program of the mineral section 
might be somewhat misleading. In Texas the mere mention of 
atomic energy usually results in a knowing inquiry how the 
latest uranium stock quotations might suit your particular port- 
folio. From the mineral standpoint, therefore, the atomic age 
brings us only such new concepts as source materials, as 
uranium-238, thorium-232, pitchblend or any other material 
which might contain material of potential value to the atomic 
processes. (Granite rock). However, under the new act this 
meaning of source materials is carefully differentiated from the 
definition special nuclear materials, which covers uranium en- 
riched into uranium-235, or thorium enriched into uranium-233, 
or the fissionable plutonium. These special nuclear materials 
are not within the concept of mining, and from the standpoint 
of this mineral section, only a very small part of the new act 
applies to its area of interest. It might be appropriate to review 
the act first from the mineral standpoint. 

The new act, as was pointed out heretofore, clarified that 
part of the 1946 act which reserved all rights to source ma- 
terials to the government by stating that private persons, pros- 
pectors, landowners and miners may mine and own source 
materials, and only when such materials are transferred and 
received, AEC licenses are required. In addition, the AEC re- 
tains right to purchase, requisition or condemn any source 
materials it may deem necessary for its needs, and may also 
enter into any land to conduct prospecting operations, with due 
regard to the due process clause, of course. 

The Commission may further purchase, condemn, or other- 
wise acquire any interest in real property containing deposits 
of source material and shall have the same rights as to real prop- 
erty having possibilities of containing deposits of source ma- 
terial in order to conduct prospecting and exploratory operations 
for such deposits. 

The Commission’s rights to issue leases or permits for pros- 
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pecting for, exploring for, mining of, or removal of deposits of 
source materials in lands belonging to the United States, is ex- 
tensive under the act. 


You are, of course, familiar with the Commission’s rights to 
establish guaranteed prices for all source material. Even though 
this was not essentially changed from the old act, the addition 
of language providing that just compensation shall be made for 
any right, property or interest in property taken, requisitioned, 
condemned, or otherwise acquired indicates the important 
change from potential government ownership of source ma- 
terial to the important fact that nuclear minerals may be owned 
by the individual in the same manner as any other mineral. 


One other important function which the Commission may 
exercise is the Commission’s ability to declare additional ma- 
terials to be source materials. Materials which promise to be 
important in the atomic or thermonuclear program may in the 
future be brought under the provisions of the new law. There 
may be quite a few such materials, and the economic impact 
of bringing a new element into the control of the Commission 
seemed of such great importance to the Congress that it requires, 
in addition to the Commission’s determination, the President’s 
written assent and the submission of such determination to the 
Joint Committee of the Congress. 


We have discussed the act’s treatment of source material 
and have indicated that special nuclear material differs by being 
enriched into a fissionable material. But more important is the 
fact that all special nuclear materials are owned by the govern- 
ment, private ownership being prohibited. However, leases are 
issued by the government for industrial and other usage of such 
material, and a reasonable charge is assessed therefor. It is 
interesting to note here that source material enriched in a pri- 
vately owned plant, such as a breeder reactor station utilized 
to produce energy, converts to special nuclear material and 
becomes automatically the property of the United States at some 
stage of the breeding process. A fair price will, of course, be 
paid by the AEC for such material. 


A third material mentioned in the act is By-Product Material, 
which is defined as material made radioactive by exposure to 
radiation, such as radio isotopes, which may be produced, sold 
and bought by AEC license. Certain small quantity users are 
exempt from this license requirement. 


19 











Removing ourselves from the mineral or mineral-related 
field, we find other interesting provisions, the highpoints of 
which I should like to mention. 


AEC Organization: Each member of the Commission has 
equal responsibility and authority, the chairman being desig- 
nated as the official spokesman, and, on behalf of the Commis- 
sion, shall see to the execution of policies and decisions. There 
is also specifically established an office of General Counsel, at 
$16,000 per annum. There has also been added an Inspection 
Division which is presently inspecting Reactor Installations. 
Apart from the provisions of the law, there was recently estab- 
lished the important Licensing Division, which is headed by 
the former Deputy General Counsel, Harold Price. 


Production of Energy: Electric energy may be produced, 
used or sold by AEC only from facilities built for other purposes, 
such as research, development or the production of fissionable 
materials. A preference on such sales must be made to public 
bodies and co-operatives or to privately-owned utilities serving 
high cost areas not served by public bodies. 

Production and Reactor Facilities: Such facilities may be 
privately owned if licensed by the AEC. 

Licenses and Anti-Trust Laws: Licenses are issued on a non- 
exclusive basis. Licenses may be issued for 40-year duration, 
but may not go to corporations which are foreign-owned or 
foreign-dominated. Before a license is issued the AEC must 
inform the Attorney General, who will determine if the issuance 
of the license would create or maintain a situation inconsistent 
with the anti-trust laws. Such determination must be published 
in the Federal Register and acts as a declaratory judgment. 
Licensees must show a useful purpose, must observe health and 
safety rules and must agree to give to the AEC information 
necessary for the national security and the protection of public 
health and safety. 


The International Field: Under the new act the President 
may enter into an international atomic pool agreement, and the 
United States may further enter into agreement of co-operation 
with other nations, permitting the use of restricted data and 
nuclear fuels to foreign nations. Private American industry 
may also export nuclear facilities to foreign nations and it is 
this part of the market which so many of the American com- 
panies covet in the immediate future. It should be noted that 
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in these International Agreements the President must assent 
and the proposal must thereafter be submitted in treaty form 
to the Joint Committee on Atomic Energy for the approval of 
both houses of Congress. (The Bricker Amendment.) 


The Information Program: Much has been said about the 
information program which directs the AEC to continuously 
review restricted material to determine possibilities of greater 
declassification. There is some belief that already there is so 
much unrestricted data available that much of the discussion 
about information bottleneck is a thing of the past. To be sure 
military information such as the number of bombs, and the use 
of atomic energy in weapons are matters of great secrecy. There 
are other areas of secret classifications, of course, but the trend 
is toward declassification, which is further emphasized by the 
contemplated creation of a relatively inexpensive and rapid 
clearance system permitting access to classified information of 
industrial interest. 


Patents: I should rather not elaborate on the patent question 
and leave that area to the patent experts; it remains a very con- 
troversial issue. In general, patents are permitted, but are sub- 
ject to compulsory licensing for five years from September 1, 
1954, entitling the license owner to a reasonable royalty fee. 
This chapter of the new law was a compromise and former 
Chairman of the Joint Committee Stirling Cole has already in- 
troduced legislation designed to remove compulsory licensing 
from the law. 


Inventions conceived under an AEC contract, or under some 
other relationship with the Commission are considered to have 
been made by the Commission; however, the AEC may, if it 
chooses to do so, waive its claim to such inventions or discoveries. 

Regulatory Provisions: Every AEC licensee, if engaged in the 
production of electric energy in interstate commerce, is subject 
to regulations under the Federal Power Act. 


There are many other important sections in this act, many 
containing standard clauses for defense needs, for emergency, 
for revocation of licenses for cause, for judicial review of Com- 
mission orders; however, most parts of the law will require 
augmentation by regulations, by administrative rulings, by court 
opinions and finally by everyday experience. 

During the rest of this day and at any other time—at regular 
office hours and rates—-I should be happy to further answer 
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questions to the best of my ability. The shortness of time has 
not permitted me to present to you the many wonders of apply- 
ing the atomic art, for power generation, for propulsion, for 
industrialization, for agricultural, medical and research pur- 
poses in every field of endeavor. Particularly the use of isotopes 
promises to us a vast array of good hope for the health and 
welfare of human beings. A research director aptly said that 
the use of radioisotopes is limited only by the imagination of 
the researcher. The same could be said about other phases of 
this nuclear science: it is a golden age. 


I recently heard it said that the Pacific Coast and the South- 
west have been all too slow in reacting to this progress. Much 
is being done in other parts of the country and it behooves us 
to stay ahead with the pioneers. I sincerely appreciate the 
chance to take part at these meetings. I hope I have discharged 
my task and left some thought provoking and enlightening in- 
formation with you. For if we are to learn more of the secrets 
of our universe, it will require laws and wisdom to toughen our 
moral fibres. May God give us lawyers the courage to do our 
part. 
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Remarks To Junior Bar Section 


Address by Justice James D. Simon, 
Supreme Court of Louisiana, at Annual Meeting 
of Junior Bar Conference 


To be the invited guests at this sumptuous and delightful 
occasion, and to have just previously fortified ourselves in sip- 
ping the nectar of the spirits which adds so much to the zest 
of living, the word and handclasp of welcome is most heart- 
warming. On behalf of the Chief Justice, my other associates, 
some of whom are unavoidably absent, and of the other distin- 
guished guests, I feel that I voice their sentiments in assuring 
you of our deep appreciation for your cordial hospitality; and 
the eloquent and moving words of welcome extended to us 
through Mr. Rubin make us feel, in a full sense, that we are at 
home. In such an atmosphere, warm and genial as our Southern 
sun and as sincere as are the affections of true Southern hearts, 
I am confident that the solution of your many problems will be 
made easier and far more pleasant. 


First, allow me to assure you that I possess terminal facili- 
ties, and to disarm you by saying that I am a firm believer in 
the admonition that a banquet speaker should “stand up, speak 
up and shut up.” (No application to Tucker.) 


I am particularly happy for the honor of participating in 
your reception, for I feel that in a special way we share a com- 
mon bond. After having served an apprenticeship of thirty 
years as a district judge, I was, only four months ago, sworn 
in as the “baby” on our supreme bench. On the other hand, you 
are not only a comparatively young organization, but your mem- 
bership is composed exclusively of men young in mind, body 
and spirit, justifying the envy of your alumnae. In speaking 
of this common bond, I am still an infant in the graduate school 
of judiciary, and as such, hope to enjoy the benefits of your best 
wishes as I seek to find my way through the higher paths of the 
judicial process. As is true with all young men of our pro- 
fession, your association has constantly demonstrated an in- 
exhaustible enthusiasm, a boundless aspiration and an agenda 
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which is most ambitious; and as your beneficiaries our courts 
and the bar owe you a debt of gratitude. 


Your association and its individual members have zealously 
exemplified a devotion to seeking the advancement of justice by 
the improvement and simplification of the judicial process so 
that those who have recourse to our courts may be insured of 
speedy as well as orderly and impartial redress. You have also 
exhibited a deep reverence for and in our judicial system con- 
ducive to the independence and impartiality of our judges; 
striving for greater heights that will represent the summit of 
eminence in the judicial field, and make of our courts, in the 
trinity of our government, the balance wheel, as ordained by 
those who conceived and founded our nation. You have dis- 
played no apathy or attitude of laissez-faire in making more 
secure the principles of equal human dignity, thereby guarantee- 
ing that the voice of the majority can never be loud enough to 
drown out the whisper of even one man raised to assert his God- 
given rights, and that the power of any executive can never be 
strong enough to wrest from the humblest citizen his just 
liberties. 


I seriously implore you to marshal your forces so as to for- 
ever keep inviolate these great and unalterable fundamentals. 
Your task in that objective is not an easy one, and I am sure 
that you are cognizant of the difficulties entailed and the gravity 
of your responsibilities. But whatever the obstacles and ad- 
versities you may encounter, and the discouragements and seem- 
ing frustrations of the moment, the vigor of your youth, the 
fire of your enthusiasm and ambition, your wisdom and good 
judgment will serve you in meriting the citation and reward 
of a job well done. 


I am aware of the fact that we will be given the pleasure of 
hearing an eloquent message from our mutual friend, Hon. John 
Tucker, and far be it from me to trespass upon his allotted time 
as well as your patience. But I desire to leave one brief message 
with you. I refer to your professional duties in relation to our 
courts. 


In the truest possible sense our courts serve the cause of 
justice. It is not necessary, I hope, to remind you that without 
impartial justice administered by fearless and independent 
judges the immutable rights and liberties guaranteed our citi- 
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zens cannot be guarded and championed in our courts. Judges 
and lawyers must be banded together in the common knowledge 
that if we individually and collectively refuse or ignore our 
responsibility in the preservation of our heritage, the disastrous 
consequences are too well known to be told. 


I must say, that in serving justice, our courts should be 
accorded the respect of all who have an abiding faith in the 
dignity and rights of the individual. As lawyers you are a part 
of the machinery of our courts; nay, you are its officers. You 
should be its defenders and protagonists. We unfortunately 
too often hear defamatory criticism of our courts in the admin- 
istration of justice. We have seen attacks made, under the 
guise of public welfare, seeking to invade the most sacred pre- 
rogatives of the judiciary in its sworn duty to uphold our Con- 
stitution and institutions, and to place them, instead, on the 
shifting and treacherous sands of partisan expediency and per- 
sonal aggrievements. We have witnessed these attacks by 
lawyers (fortunately few in number), by the press and by lay- 
men. Let me assure you that courts should readily welcome and 
quickly accept criticism. We are fully cognizant of the God- 
given right of freedom of speech and of the press. We should 
never question the right of speaking one’s thoughts and beliefs. 
But in exercising this inalienable right, there is the correspond- 
ing duty of speaking justly, fairly, honestly and constructively. 


What we should abhor is criticism founded on prejudice; 
criticism founded on a distortion of fact or conceived in either 
a total ignorance of the law or a complete lack of knowing as 
to how it should be interpreted and applied in given instances. 


Many of us recall a recent stirring example of this when 
one agency of the press editorially criticized and rebuked the 
ruling of a district judge involving the law of entrapment, going 
so far as to almost plead ignorance of the existence of that law. 
I was elated to see the Baton Rouge Bar rear its head and 
thunder its protest by a suitable resolution in defense of that 
district judge. My profound compliments go out to them. We 
are truly your clients — your very special “public clients!” 


I strongly urge that as the Junior Bar, men who will take 
up on our passing the torch we shall entrust to you, some of 
whom may one day grace the black robe of the bench, that you, 
above all others, should rally around to defend and sustain our 
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courts before the people by telling them on all possible occasions, 
or by concerted action as an organization, why our courts do 
what they do when they do it and why they must do it if our 
American way of life is to survive. In this respect the courts 
are truly your clientsyour very special “public” clients!” 


Hon. Scott M. Loftin, Past President, in addressing the 
convention session over which he presided, admonished the bar 
that “as lawyers it is our duty at all times to build in the minds 
of the American people by precept and example respect for the 
Constitution and decisions of our courts . . . when there is 
agitation following a judicial pronouncement that a statute is 
in violation of the Constitution, or a change in the judicial sys- 
tem is bringing the court itself into disrepute through false 
statements which would take away, directly or indirectly, the 
court’s power in this respect, the Bar should condemn vigor- 
ously any such proposal, should mobilize all its influences and 
forces to defeat any such attempt and should seek to preserve 
inviolate the power of the court as it exists today.” 


In closing, allow me to quote what has often been proclaimed : 
“Justice is the greatest interest of man on earth. It is the 
ligament which holds civilized beings and civilized nations to- 
gether. Wherever her temple stands, and so long as it is duly 
honored, there is a foundation for social purity, general happi- 
ness and the improvement and progress of our race; and who- 
ever labors in this edifice with usefulness and distinction, 
whoever cleans its foundations, strengthens its pillars, adorns 
its entablatures, or contributes to raise its august dome still 
higher in the skies, connects himself in name and fame and 
character with that which is and must be as durable as the frame 
of human society.” 
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Things A Local Bar Association Can Do 


_ By Ben R. Miller, Baton Rouge Bar 


For its own members a local bar association can do all the 
things a union could do for its members if it were the only 
union in a highly industrialized state having no “right to work” 
bill and Congress repealed the Taft-Hartley Act. 


If we think about this a moment, as lawyers, we will have 
to agree we already occupy such a favored and monopolistic posi- 
tion. But we do so only because we are officers of the court— 
an essential arm in the administration of justice. So it follows 
that to continue able to do things for ourselves our associations 
must do many things for the public. 


These two areas of opportunity for service can be called 
by many names, such as: internal and external; or bread and 
butter on the one hand, and civic and on the other. I prefer a 
more concise division—selfish and unselfish. 


To adequately do anything in either area, a local bar asso- 
ciation must first be properly organized. Let’s consider together 
some essentials to that end. 


1. Dues should be adequate to enable the association to be 
active. A differential between the younger men and those whose 
practices are established is advisable. An active association will 
put added money in the pockets of its members, so dues or from 
$10.00 to $25.000 a year—with perhaps $5.00 a year for the 
first years of practice—would appear modest. 


2. Officers should be chosen from those young and inter- 
ested enough to serve actively. The day has long passed when 
offices were a mere means of bestowing honors in the waning 
years of a lawyer’s career. But by “young” I refer to spirit and 
not necessarily to years. In addition to the usual officers for 
an association of, say, 100 or more members, there should be an 
assistant or executive secretary to serve for several terms, and 
when finances permit, to be paid a nominal salary. 

3. Although a nominating committee may be desirable, some 
adequate opportunity for additional nominations should exist. 
And if there be such additional nominations then provision 
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should exist for a democratic election by as full participation 
of members as possible and with serious consideration given 
to the election being by secret ballot with only the ultimate 
result and not the specific vote announced. A nominating com- 
mittee, by the way, should be chosen by the executive committee, 
or the board, or by the officers and chairmen of all standing 
committees—rather than by designation of the president alone. 
Efforts should be made through the State Association to put 
all local associations on the same fiscal year for election of 
officers for more effective liason with the State Association 
and for possible panel discussions for newly elected local officers. 


4. Regular business meetings, at least once a quarter and 
preferably once a month, should be the established practice. 
On all controversial matters advance notice of the agenda should 
be given all members—and, where there is possible doubt of the 
action at a business meeting being fully representative, voting 
by mail should be used. At least twice a year there should be 
purely social functions and the wives should either participate 
or else themselves have an informal “auxiliary.” 


5. Sufficient standing committees should be appointed and 
chairmanned by a lawyer who has earned his spurs in bar asso- 
ciation work, yet who is willing and able to see that his com- 
mittee does its work. There should be relatively few such stand- 
ing committees, with special committees filling special needs. 


In general, these standing committees should at least serve 
the following purposes: programs and entertainment; improve- 
ment of or liaison with the judiciary; enforcement of ethics; 
prevention of the unauthorized practice of law; legal aid; and 
public relations. 


All committees, standing or special, should inaugurate close 
liaison with the comparable committees of the state and the 
American Bar Associations. For example, the Grievance and 
Ethics Committee should have on hand Mr. Henry S. Drinker’s 
fine book entitled “Legal Ethics.’”’ And it should obtain copies 
of “back rulings” by the comparable state and American Bar 
Committees and keep up with new rulings and changes in the 
canons of ethics. The Unauthorized Practice of Law Committee 
should obtain similar data. The Legal Aid Committee should 
obtain a membership in the National Legal Aid Society and get 
its publications. A wealth of similar materials and research is 
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available from the American Bar Association in all possible 
areas of bar activity—and from such agencies as The Institute 
of Judicial Administration. 


Assume, now, that there is a properly organized local bar 
association. What can it do? 


SELFISH (OR SELF-SERVING) THINGS 
IT MAY DO 


Trite though it may sound, I’m convinced that service by an 
active association to the public will promptly and directly put 
more dollars in the pockets of its members. The Rotary slogan 
of “He profits most who serves best” must have been coined 


by a lawyer whose local bar association had convinced him of 
this too. 


But these need no slogans to sell them as good for the local 
lawyers: 


1. Maintain adequate minimum fees to meet the changing 
times. 


2. Prevent derelictions and unethical practices by the attor- 
neys of the local area. 


3. Prevent encroachment on the practice of law by non- 
lawyers—be they banks, realtors, insurance adjusters, account- 
ants, or collection agencies. 


4. Constant efforts to improve the facilities and rules of 
court and the services of the other local constitutional offices. 


5. Institute programs of group health, accident and hospital- 
ization insurance and of group life insurance for its members, 
their dependents and employees—with the great savings such 
group plans afford. 


6. Engage in institutional advertising to the benefit of all 
and thereby better enabling the prevention of both direct and 
indirect advertising by or of the few who might be tempted to 
advertise their wares in a market place. Many examples of 
institutional advertising likewise fall in the category of “Un- 
selfish Things to Do”—such as educating the public to the 
necessity of consulting a lawyer when buying property, or 
making contracts, or entering a business, or planning an estate. 
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UNSELFISH THINGS TO DO 


Many of the things commented upon as coming under the 
“Selfish or Self-Serving” area certainly have a public service 
aspect. These are additional ones: 


(1) Aid the electorate and the appointing powers where 
judicial positions are to be filled. It seems to me we owe the 
obligation of expressing our considered and collective judgment 
on those of our brother lawyers who aspire to judicial office. 
Put to earn the respect of the layman, such an expression must 
be fair and representative. Hence, there should be a plan some- 
thing like this: When time for qualifying has ended, each can- 
didate submits his own biography to the committee, to be dis- 
tributed along with a ballot so arranged as to be a secret ballot 
to be tabulated by a C.P.A. and requiring a vote for a first, 
second and third choice (if there be that many candidates). The 
results are then announced through the press but without com- 
ment. Where the position to be filled is an appointive one, the 
appointing power is requested to await and consider the results 
of a similar poll of the association. Names of aspirants are 
turned in to a committee by a definite date—with it understood 
that only those whose names are submitted (by themselves or 
by friends) would accept the position. Those whose names are 
thus submitted by the fixed date are then notified and given 
a short time to withdraw their names if they would not accept 
the position. The secret balloting procedure then takes place 
as to the remaining names and again the results announced 
without comment. 


Incumbents would be favored by this procedure, and at the 
same time the knowledge they might face a secret ballot of the 
lawyers at the end of their term if seeking re-election would 
certainly stimulate them to do their best during their term. 


(2) Where deficiencies or abuses exist in any public office 
or area with which the lawyers have a particular familiarity, 
firm and continuous efforts should be undertaken to correct 
them—first by quiet and unpublicized association effort, but if 
this be unavailing then by organizing and leading a public move- 
ment. Such possible areas of public need include: clogging of 
civil and criminal dockets because of inadequate personnel, or 
inadequate rules of procedure or by inefficient or incompetent 
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judges or other personnel; traffic and highway safety enforce- 
ment; inadequate representation of the indigent in either civil 
or criminal matters; and protection of the basic rights of 
minority groups as well as of the defendant in an “unpopular” 
as well as in a heinous suit or prosecution. 


(3) Promotion of better understanding of our republican 
form of government and of the democratic processes, of the 
functions and need for a fearless and independent judiciary and 
the essential part the lawyers play to that end, and of the duties 
and obligations of citizens in the administration of justice by 
that judiciary. Opening of court ceremonies, improved natural- 
ization ceremonies, education of prospective jurors in their 
duties, educational programs in the schools, the press, radio and 
television—all are but illustrations of opportunities for this sort 
of service. 


In this area lies the opportunity of the older man to pay a 
part of the debt he has incurred by virtue of the rewards his 
favored and monopolistic position as a lawyer has brought him 
over the years. And here, too, lies the opportunity of the 
younger lawyer to acquaint the public with his integrity, ability, 
learning, energy and personality. I feel that it is in full keeping 
with the dignity and ethics of the profession for the young 
lawyer who is willing to put in his time and effort in these 
various bar association activities to be given the public recog- 
nition that comes with radio and television panels, and with 
newspaper comment concerning these public service programs. 
The appearance or inclusion of a so-called ‘‘dean” of the bar 
who has performed these chores during his younger years and 
maintained his interest and enthusiasm with the passing years 
appears to me also desirable and beneficial. 


To conclude: If a local association follows a program of 
activity even faintly similar to this suggested one it will cer- 
tainly have no time to run down side alleys or embark into 
the areas of partisan politics or economic disputes. There is 
surprising unanimity among lawyers on matters that directly 
concern them as lawyers; but widespread differences, of course, 
in the opinions of lawyers as citizens in matters of political, 
governmental and economic philosophies. All of us are aware 
of the excursions both local and state associations sometimes 
take down these rabbit paths and it often tears a good associa- 
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tion apart. On the level of the American Bar Association I have 
in mind such things as the relatively few lawyers who constitute 
the House of Delegates seeking to speak for the more than two 
hundred thousand American lawyers on such things as Alaskan 
and Hawaiian statehood, governmental policy as to public lands, 
proposing a constitutional amendment to limit income and estate 
taxes, sponsoring the Bricker Amendment, urging approval of 
legislation to restrict the bargaining of unions, and urging 
Congress to “alleviate the inequities” of the Excess Profit Act 
of 1950. The Chambers of Commerce, the trade and industry 
associations and the unions—as well as the political parties 
themselves—can and will sponsor or oppose these political or 
economic matters. Lawyers as individuals can and should form 
opinions on these topics and voice them—but as individuals or 
as members of other than a bar association or group. In the 
twilight area, if an association as such is to be recorded, there 
should be adequate discussion of all points of view followed by a 
referendum vote. 


Finally, I urge each Louisiana lawyer to become active in 
his local and in his state bar association—and in the American 
Bar Association. Believe me, you will enjoy and profit from 
your participation in the conventions, in the regional meetings 
and in the work of the sections of the American Bar Associa- 
tion. And it needs the support of the representative all around 
lawyer such as we have here in Louisiana. 


POSTSCRIPT 


After this talk had been prepared but before delivered, two 
outstanding things were done in Baton Rouge—one by our 
association and the other by our ladies. Under the leadership 
of Richard C. Cadwallader, the chairman of our local commit- 
tee on professional ethics, a series of legal institutes on the 
Professional Ethics and Conduct of Lawyers was instituted for 
each Monday morning at 8:45 to 9:30 o’clock beginning Jan- 
uary 24. A member of the association presides and the speaker 
is one of our judges, in rotation, each of whom discusses certain 
of the Canons of Professional Ethics. Some one hundred fifty 
attended the opening institute. 


Meanwhile, under the leadership of Mrs. Theo. Cangelosi, 
the wives of our local lawyers have organized themselves into 
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a splendid auxiliary, with a constitution and detailed by-laws 
and a most interesting and effective program already arranged 
for the year. Here again the interests were evident by the at- 
tendance of some one hundred fifty ladies at the organization 
meeting. 
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It’s New (Just off our presses) - - 
Complete (Every Louisiana Citation) - - 
Compact (Two Permanent Bound Volumes) - - 


The new 1955 edition of 


SHEPARD’S 
LOUISIANA 
CITATIONS 


containing hundreds of thousands of 
citations to the cases and statutes of 
Louisiana right up to the present time 
. it’s crammed with new features 
especially designed for the research 
needs of the modern Louisiana law 
office ... always up to date at a nom- 
inal charge with SHEPARD’S fa- 
mous red cumulative supplements. 





It’s a must for the Louisiana lawyer 
and it’s ready to be used TODAY. 
For complete details, write to 


Shepard’s Citations 


Colorado Springs 
Colorado 














Address: Opening of Court Ceremonies 
13th Judicial District Court 
September 1, 1955 
By Paul C. Tate, Mamou 


The Bar, The Courts, and The People 


It is fitting that we gather here today to participate in a 
memorable and traditionally democratic and American ceremony 
— the opening of our court of justice for the 1955-1956 term. 


We take note today that, in our lifetime, we have witnessed 
the closing of such courts of justice, never to open again. I 
speak of those totalitarian countries where tyranny has replaced 
the governments of free people, where rule by executive decree 
has replaced the constitutional trial, and where rule by men has 
replaced rule by law. 


Ceremoniously opening court is our way of paying homage 
and tribute to the Goddess of Liberty and to our democratic form 
of constitutional government. We as lawyers and you as laymen 
have much to be thankful for in our judicial system and its 
organs of administration. Perhaps we, as lawyers, have the 
greater responsibility of preserving the sanctity and dignity of 
our judiciary and our courts. History demonstrates that the 
legal profession has always been at the forefront in our con- 
tinuing fight for greater and greater freedom and security for 
all the people. The country today looks to our profession to 
furnish personnel for our courts and leadership in matters polit- 
ical and legal. 


As we are officers of this court, we are members of the Evan- 
geline Parish Bar Association, of the Louisiana State Bar Asso- 
ciation, and of American Bar Association. As such we have the 
greatest opportunity and duty for service ever afforded any 
segment of a country’s population. It is we who must warn of 
pitfalls, we who must mend the dikes, we who must cry thief, 
and we who must bear the responsibility for failure. We have 
no other reason for being. 
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All of us, lawyers and laymen alike, have, especially today, 
the greatest reason for concerted and meaningful action to assure 
to future generations the blessings we enjoy. 


In our great fight to overpower and nullify the imminent 
threat to our freedoms by the foreign ideology called Commu- 
nism — which must be carried on vigilently and resolutely — in 
our fight against heinous personal and social crimes, in which 
we cannot falter, we must never succumb to the foul and in- 
human tactics of which we accuse our enemies — we must never 
lose faith in our forefathers and the great constitutional heritage 
which they fought to instill and maintain in the name of demo- 
cratic freedom and brotherly respect and love. 


We take for granted that for which our forefathers zealously 
and cherishingly fought — we look complacently upon violations 
of human rights which would have shocked every American of 
the first century of our existence and development. Twenty 
years ago, no one questioned the sanctity and pricelessness of the 
freedoms secured us by the first ten amendments of our living 
constitution. Today, and day after day, we witness unAmerican 
and unconstitutional encroachments upon our human rights. 
Have we become numb and insensitive to the follies perpetrated 
in the name of patriotism and national security? Do we assume 
that any real security can be enjoyed without the freedoms guar- 
anteed us by our constitution? 


Too often, laxity and expediency are paraded as progress and 
liberalism — too often recklessness, selfishness, and showman- 
ship are paraded as profound and zealous patriotism. 


You may have seen a few months ago an article in one of our 
leading magazines entitled “Is America Worth Saving?’’. Is not 
the mere formulation of the question blasphemy ? 


We have seen over and over the insinuation that the free- 
doms guaranteed by our constitution are “dangerous freedoms.” 
Is not this exactly the diatribe peddled by every totalitarian gov- 
ernment to justify tyranny? 


Have we not witnessed the rise of anti-constitutionalism in 
our age? A great justice of our present supreme court, having 
become alarmed at the complacency with which Americans wit- 
nessed the great newspaper, television, and radio demonstrations 
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of ruthless disregard for the rights of citizens, undertook a study 
of the attitude of Americans towards the U.S. Constitution and 
especially towards the first ten amendments thereto. The ques- 
tion was formulated thusly: 1. Are the American people satis- 
fied with the constitution? 2. Would the people of America, if 
they had to vote on the question today, adopt our present consti- 
tution? To the great and lasting credit of our country, the study 
revealed that both questions should be answered in the affirma- 
tive. What is shocking is that a substantial segment of our popu- 
lation act and speak in such a manner as to raise such a question. 


We who stand here have witnessed trial by accusation, guilt 
by association, executive attainder, and economic and social ruin 
of citizens from the exercise of their constitutional rights. 


The murderer, the thief, and the rapist, presumed innocent 
until proven guilty, has inalienable rights guaranteed him by the 
U.S. Constitution. The accusation, the indictment, the warrant 
are no part of the evidence and no evidence of guilt. The Found- 
ing Fathers were not in favor of murder, thievery, and rape but 
they had witnessed the secret trial, execution by executive decree, 
and imprisonment without trial and they proceeded on the great 
principle, not heretofore questioned, that the denial of rights to 
one endangers the security and freedom of all. In their wisdom, 
kindled by the searing pain of experience, they guaranteed to all 
accused the right to a speedy trial, the right to a trial by jury, 
and the right to assistance of counsel, and every accused is pre- 
sumed innocent until proven guilty and canont be made to testify 
against himself. 


The tolerance and levity with which some of our higher 
courts have regarded and condoned confessions secured by 
“brain-washing” and the third degree has become alarming. It 
is common practice in many of our large cities and law enforce- 
ment departments to extract a confession from the accused be- 
fore he may receive the benefit of counsel. May I say that our 
illustrious State Supreme Court has, to its great credit and 
honor, refused to relax the requirement that a confession to be 
admissible must be freely made without coercion or undue in- 
ducement. 


We can all appreciate the problem of crime detection and law 
enforcement — we can all appreciate the zeal so necessary to con- 
scientious and effective crime prevention and conviction. Of 
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late, we are being told that the legalizing of wire-tapping is 
necessary to the proper investigation of certain crimes such as 
traffic in narcotics and white slavery. We do not doubt that such 
procedures would result in many more convictions. But, in 
America, the zeal to prosecute and convict has never justified 
the illegal search, arrest without warrant, and entrappment. 
There are undoubtedly those who would never abuse the privilege 
of legalized wire-tapping. But the inherent danger in this 
method of investigation, the flagrant invasion of privacy which 
it would permit, the weakness and curiosity of the few who might 
stoop to abuse brings to us all a sense of uneasiness. Americans 
must not be made to fear the familiar ring of the telephone 
whose commonness has long been regarded as a symbol of Amer- 
ican ingenuity and progress. The American way is the slow way, 
perhaps the less efficient way, but it is the safe way. Better that 
twenty criminals go free for a time than that the telephone be- 
come the tool of the gestapo and the blackmailer, and the symbol 
of nakedness and shame. 


We have just awakened to the latest of vernacular “isms” 
named, not after its sole exponent, but after its most blatant 
practitioner — an ism which may well epitomize our recent com- 
munist hysteria — an ism characterized by irresponsible smear- 
ing of innocent citizens, verbal abuse of timid individuals, and 
political capitalization on the prejudice, weakness, fear, and 
ignorance engendered by the wierdness and mystery of the 
atomic and hydrogen bomb—the greatest attack launched 
against our Constitution and the Fifth Amendment which we 
have seen. 


Just a few days ago, our Navy Department refused to issue 
a commission to a young man, who had every qualification and 
was personally above reproach, because his mother was perhaps 
a Communist or Communist sympathizer. A few days after this 
made headlines in all the newspapers ,it was revealed that an- 
other young man was being refused a commission in another 
branch of the service because he refused to state whether or not 
his father was “a Communist” or Communist sympathizer. There 
was no question in both of these cases that the young men con- 
cerned were personally irreproachable. The public revolted at 
this rediculous “security measure” — imagine, in free demo- 
cratic America, visiting the sins of the father on his son! 


Take away the constitutional right of privacy and abolish the 


38 











Fifth Amendment and you will open the doors of our great 
American democratic institution to brainwashing and the public 
confession, so typical of the European dictatorships. 


The matters which I have been discussing are especially with- 
in the province of men trained in law and versed in the traditions 
of government and administration — within the province of the 
lawyer. Only such a time-honored and dignified profession such 
as ours can lead our people out of the danger — not only of losing 
the valuable human rights guaranteed by our Constitution but 
also the lesser danger incumbent upon opposing those who would 
destroy such freedoms. 


Those who would destroy our freedoms and deprive us of our 
rights are well prepared to meet our efforts. Having declared 
themselves the saviors of our age, they accuse any who would 
oppose their nefarious actions, of aiding the enemy. 

We must defeat Communism, and Fascism, and every other 
alien ism. We must also condemn unAmerican and unconstitu- 
tional means of achieving this end. The unpopularity of the 
cause must not tie our hands nor still our tongues. 


As Americans and lawyers, we know that the most unpopular 
criminal, the murderer, the rapist, the traitor — all are entitled 
to every right guaranteed by our Constitution — all must be pre- 
sumed innocent until proven guilty. And we as lawyers can and 
must defend them honestly, conscientiously, and well, knowing 
that what is denied to the lowliest endangers the welfare of all. 


We as lawyers must preserve the dignity of our courts and 
our judiciary which, in the last analysis, are the preservers of 
our constitutional freedoms and human rights. 


The people of America, of this State, and of this community 
look to us for leadership in matters political and legal — to merit 
this honor we must be willing to serve when serving is pleasant 
as well as when serving is thankless. Lawyers as a profession 
and our courts as institutions are honored by the confidence 
placed in us by you the people. 


We can claim and deserve this confidence only so long as this 
leadership is fearless and sincere and only so long as the free- 
doms and rights we champion are assured to each for the security 
of all. 


39 











Memorial Exercises Before The Supreme 
Court of Louisiana— October 3, 1955 


The Louisiana State Bar Association at the convening of the 
Supreme Court of Louisiana on October 3, 1955, at 12:00 noon, 
conducted its customary memorial exercises. Your President, 
William Waller Young, presided. 


A eulogy on the Honorable Samuel Albert LeBlanc of Na- 
poleonville, late Justice of the Supreme Court of Louisiana, 
which was prepared by Mr. Charles J. Rivet of New Orleans, 
was delivered by Mr. Robert A. Ainsworth, Jr., of New Orleans. 


The eulogy on the late Robert Lee Tullis, Dean Emeritus, 
Louisiana State University Law School, which was prepared by 
Paul M. Hebert, Henry George McMahon and Victor A. Sachse, 
was delivered by Mr. Sachse. 


The general eulogy was delivered by Mr. C. Paul Phelps of 
Ponchatoula. 


The invocation was by the Right Reverend Monsignor Henry 
C. Bezou, Archdiocesan Superintendent of Schools, and Pastor, 
St. Patrick’s Church, New Orleans, and the benediction by the 
Right Reverend Girault M. Jones, D.D., Bishop of the Episcopal 
Church in the Diocese of Louisiana, New Orleans. 


All of those members whose names were published in the 
preceding issue of the Journal were memoralized. 


The closing remarks were by the Honorable John B. Fournet, 
Chief Justice of the Supreme Court of Louisiana. 


At the conclusion of these ceremonies the Court was ad- 
journed for the day in respect to the deceased members of the 
bench and bar. 
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Louisiana Workmen Compensation Laws 


Paper Delivered to the Insurance Section, Mid-Winter Meeting, 
Louisiana State Bar Association, January 28, 1955 at 
Shreveport, Louisiana by Fred J. Cassibry, 

New Orleans, Louisiana. 


At the outset, I would like to say that the opinions expressed 
in this paper are strictly my own and do not necessarily repre- 
sent the opinions of my clients or anyone else who may be inter- 
ested in this matter. I believe, however, that the views which 
I express in this paper closely coincide with the viewpoint of 
organized labor and with the position taken by other employee 
groups. My views concerning specific amendments to the law 
have been arrived at from my own experience in representing 
compensation plaintiffs over the years, by consulting with vari- 
ous employee groups from time to time and by carefully review- 
ing the jurisprudence in Louisiana. I do not pretend to be an 
expert on the subject and if I err in my appreciation of the 
present law and in my understanding of the bill which has 
been drawn by The Louisiana Employers Liability Commission 
you will please forgive me. I have carefully read the new law 
proposed by the Louisiana Employers Liability Commission in 
the light of the often stated views of employee representatives. 
They have often said that “certainty of compensation, speed of 
payment, inexpensive procedure for payment of benefits, ade- 
quacy of compensation and elimination of fault and negligence 
as pre-requisite of compensation” are the essential elements of 
a good compensation law. It goes without saying that our pres- 
ent statute largely fails to meet these essential requirements. 


It can certainly be said that most of the proposed amend- 
ments by Louisiana Employers Liability Commission, herein- 
after referred to as Commission, are an improvement in the 
law and go far toward the correction of many of the present 
law’s glaring inequities. But the proposed changes do not correct 
the principal objections to the statute and that is the so-called 
court administered system which is now in effect. Mr. Wex 
Malone in his excellent book on Louisiana Workmen’s Com- 
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pensation, page 41, very clearly indicts the court administered 
workmen’s compensation system which we have in Louisiana: 


“Because of the many correlated responsibilities in- 
volved in the administration of compensation acts it is 
generally recognized that courts are not properly 
equipped to render the type of service needed at the 
trial level.” 

Mr. Malone goes on to say that the principal drawbacks to 
court administered workmen’s compensation are: “(1) Delay in 
securing redress through court action; (2) Unnecessary costs 
involved which include expert testimony, lawyer’s fees, etc.; (3) 
The necessarily inadequate knowledge of judges concerning 
matters of both medicine and industry render them less capable 
of handling these problems expeditiously and intelligently than 
a commission of specialists.” 

Then Mr. Malone went on to say: 


“Tt seems to the writer that the most serious charge 

to be leveled at the resolution of compensation disputes 

through court litigation is the necessity for compromise 

which arises when the worker finds himself faced with 

the prospect of protracted and expensive litigation. The 

availability of compromise affords a tremendous and a 

most unfair advantage for the employer over the em- 

ployee who is in necessitous circumstances and will like- 

ly prefer a small cash settlement rather than await the 

slow and painful grinding of the judicial machinery.” 
The opinion that a Commission administered workmen’s 
compensation law is best from the employee standpoint is the 
unanimous opinion of labor organizations. The employee repre- 
sentatives say: ‘‘(a) Speed and certainty of payment are a 
must in every compensation system; (b) Resort to courts must 
be minimized; (c) Industrial Commissions or Board must retain 
jurisdiction of all claims without limitation; (d) The Industrial 
Commissions or Boards should have the authority to determine 
their own budget.” The cost of operating workmen’s compensa- 
tion should be paid by employers, and labor people have said 
“court administration of workmen’s compensation has not 
proven of value to the proper administration of workmen’s 
compensation. Indeed, its record is such as to mark it as the 
worst possible method of administering the needs of injured 

workers.” 


It is interesting to note that Louisiana is one of the last 
five states using the courts as the means of administering the 
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workmen’s compensation law. Most of the states have set up a 
commission to administer the law, who become expert in the 
field and while the commission form has not yet met all the 
requirements of a good workmen’s compensation law, it has 
proven to be the best method yet devised. To make major re- 
visions in our present statute without changing its basic form to 
comply with the teachings of experience in other states would, 
I believe, be a grave error. Incorporation of the present proposed 
changes into new commission form of workmen’s compensation 
would place our law among the best in the nation. 


In connection with the newly proposed law, I should also like 
to comment upon the new definition contained in those proposed 
amendments of the term “total permanent disability.”’ The 
Supreme Court of Louisiana has defined “total permanent dis- 
ability” as inability to perform work of the same or similar de- 
scription that a worker is accustomed to perform. The Supreme 
Court of Louisiana said: 


‘The disability should, we think, be deemed total to 
do work of reasonable character, within the intende- 
ment of the law, wherever it appears that the employee, 
due to the injury, is unable to perform work of the 
same or similar description that he is accustomed to 
perform. When he is unable to perform such character 
of work, his occupation, due to injury received in his 
employer’s service, has taken from him, and he is in a 
world without an occupation. In his position he is 
wholly incapacitated, and what little he may learn or 
be able to do thereafter will likely be done under great- 
er difficulties, placing him at a disadvantage even in 
securing what work he may be able to perform.” 


This interpretation of “total permanent disability” is, of 
course, very liberal but without such an interpretation our court 
administered law would undoubtedly be one of the worst com- 
pensation acts from the employees’ standpoint in the nation. 
This would be true even with all the proposed changes. Due to 
the Supreme Court’s interpretation of the “total permanent dis- 
ability” features of our law, our Act contains this advantage 
which is not present in other court administered statutes. 


The loss in dollars and cents to injured employees in Louisi- 
ana by re-definition of the term “total permanent disability” 
will be so great that only a change from court administered to 
commission administered laws will adequately compensate for 
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such change. If the commission insists upon this change in defi- 
nition, and I must admit that the new definition is more in line 
with the definition contained in most other compensation sta- 
tutes, then it must in turn give the injured employee of Louisiana 
the type of law from which he can obtain maximum protection. 
If the commission form of compensation is finally rejected by 
the Commission, then I would urge that no change be made at 
this time in the definition of “total permanent disability.” 


Evn thought it would appear to be more the employer’s busi- 
ness than his employee’s there is a growing feeling that exclu- 
sive state funds rather than insurance company’s should be 
used to finance workmen’s compensation. At the present time 
seven states require employes to insure their compensation in a 
state fund. State funds exist in 11 other states but insurance 
companies can outbid state funds and employers are allowed to 
choose between the two. In the remaining 30 states, employers 
provide their own insurnace or do business with an insurance 
company. Labor union experts in workmen’s compensation have 
said that “the exclusive state fund offers the most hope for the 
future to injured workers.” In connection with this statement, 
labor unions give us some interesting statistics which show that 
during the ten years between 1939 and 1948 the loss ratio be- 
tween premium paid and the benefits paid was 46.7%. In other 
words, out of each dollar of premium paid only 53.3¢ was paid 
in benefits to the injured worker. State funds paid out a con- 
siderably higher proportion of their premium income in bene- 
fits: 76% in 1940 and 69% in 1948 and they go on say, 


“But this observation by the Federal Security 
Agency applies to all state funds, both competitive and 
exclusive. The statistics relating to exclusive state funds 
fire the imagination. 


“In Ohio, where there is an exclusive state fund, 
90.7¢ of every premium dollar paid into the state fund 
by the Ohio employer is ploughed back into workmen’s 
compensation benefits.” 
There are figures which show conclusively that employers’ 
costs are strikingly lower in a jurisdiction served by an ex- 
clusive state fund. 


I personally am not convinced that a state fund is the best 
method of financing workmen’s compensation, but it would ap- 
pear that the figures quoted above dictate that insurance carriers 
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must device ways and means whereby a larger ratio of benefits 
can be paid out of the premium dollar. 


Now as to the specific changes which have long been advo- 
cated by employee representatives and my comments thereon. 


COVERAGE 


Including all public employees under the statute and mak- 
ing coverage compulsory rather than elective is a step in the 
right direction. It is to be hoped that eventually all employees 
will be covered, including those employers having less than six 
employees. If the Commission does not propose a state fund sys- 
tem then the proposed compulsory coverage provided for in the 
Act is essential. My only suggestion is that the penalty for non- 
compliance with this provision of the statute include a jail term 
in the discretion of the court. 


OCCUPATIONAL DISEASES 


In 1952 the Louisiana Legislature finally established occupa- 
tional disease coverage in our statute. From an employee’s stand- 
point, the various diseases covered should not be listed. If it is 
the desire of the Legislature to protect employees from occupa- 
tional diseases then the law should so state and it would always 
be a question of fact as to whether the employee’s disability did 
stem from an occupational hazard. A representative of a large 
Insurance Company had this to say at a convention of the Inter- 
national Association of Industrial Accident Boards and Commis- 
sions: 


“In view of present-day hazards in industry, should 
not every industrial jurisdiction, if not every jurisdic- 
tion, do away with a schedule of compensable diseases 
and, under a proper definition, make every occupational 
disease compensable. 


“A schedule of compensable occupational diseases, 
even a schedule as complete as that of Texas, is an un- 
satisfactory device. Is there one good reason to give 
compensation benefits to one man suffering from an 
occupational disease and deny them to another, merely 
because the latter is suffering from a disease not 
known when the schedule was drawn?” 


Mr. Bruce Greene of the Bureau of Labor Standards, U. S. 
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Department of Labor, gives 10 good reasons why occupational 
disease coverage should be broadened and liberalized: 


1. “All but five states have some provisions for coverage of 
occupational diseases. 


2. “More than half of the laws provide for full instead of 
schedule coverage. 


3. “The new industrial and chemical processes which are 
continually being developed make the need for full coverage 
especially urgent. 


4. “Occupational disease cases are only a small portion of 
all workmen’s compensation cases, varying from less than 2% 
to less than 5%, and the cost of compensation awarded in such 
cases varies from 1% to 3.5% of the cost of all cases. 


5. “Administration of full coverage of occupational diseases 
is not difficult and can be safeguarded against the granting of 
awards for diseases not occupational in origin. 


6. “Full coverage stimulates a prevention program which 
greatly reduces cost of such coverage. 


7. “Time limitations in occupational disease provisions which 
restrict unduly the right to benefits should be extended or where 
possible, removed entirely. 


8. “Benefit amount limitations ir silicosis and other dust 
diseases are not necessary. 


9. “Full coverage provisions should be simple and clear. 


10. “The National Conference on Labor Legislation have 
urged the adoption of full coverage of occupational diseases.” 


PRINCIPAL’S LIABILITY 


The Commission fails to correct what I believe to be an in- 
equity in sub-part C of part 1 of the statute. The original inten- 
tion of this provision, as I understand it, was to insure that an 
employee would obtain his compensation from the principal in 
the event the employee’s immediate employer was a sub-con- 
tractor who was unable to pay. The courts have gone much 
further and held that this part of the law makes workmen’s 
compensation the injured sub-contractor’s employee’s exclusive 
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remedy against the principal. A sub-contractor’s employee who 
is injured by the negligence of principal should be subject to 
a tort action as is any other third party. This should be done 
especially since sub-contractors will be required to insure and 
principals will have more protection against irresponsible sub- 
contractors. 


ATTORNEYS AND PHYSICIANS 


The total amount received by an employee in workmen’s 
compensation is so pitifully inadequate and so far below the 
minimum funds needed to maintain his home and family, the 
burdensome attorney’s fees and medical fees should be borne 
exclusively by the employer. While the Commission is probably 
taking a wise course in the abolishment of lump sum settlements 
it turns right around and authorizes the Insurance Company 
to send a portion of each weekly benefit check to the injured 
employee’s lawyer, so that during the term of the employee’s 
disability, rather than receiving the $35.000 maximum which 
most employees will be entitled to, his check will total $28.00. 


The new Bill’s provisions allowing an additional $1000.00 for 
medical expenses are generous but not generous enough. In 
actual practice today most insurance companies often spend more 
than $2000.00 from a desire on the part of the employer and his 
insurer to restore the injured employee to his original physical 
condition. I would suggest that we legalize what is already a 
practice and that is, that an employee will be given whatever 
medical care he requires regardless of the cost. It has been said 
that the criteria for a workmen’s compensation medical system 
is as follows: 


(a) “There is need for unlimited medical care both as to 
duration and cost. 


(b) “Adequate funds are necessary to attract the best medi- 
cal attention in the community. Any sound and humane system 
of workmen’s compensation must provide whatever funds are 
necessary to secure the wages of the top doctors of the state. 


(c) “The injured worker should be entitled to a free choice 
of doctor. 


(d) “The State Board or Commission should retain the most 
qualified experts to serve on its medical staff. 
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(e) “The employer should be required to furnish artificial 
limbs and appliances.’ 


The majority of the states in the union impose no limits on 
medical care. With the cost of doctors and medicine at its high- 
est point in history, the need for unlimited medical care and re- 
habilitation becomes more urgent than ever. There have been 
medical cases in which as high as $75,000.00 was spent on an 
individual and medical expenditures as high as $50,000.00 are 
not uncommon. Some compensated employees have obtained 
medical service for as long as 30 years or even longer and such 
lengths of time are routine. 


INCREASE OF BENEFITS 


“Total permanent disability” payments are not necessarily 
as high in Louisiana as some would believe. In 20 other states 
payments are made throughout the entire period of disability 
which may very well be for the balance of the injured employee’s 
life. The Commission’s proposal that upon application to court 
the period of disability payments may be extended an additional 
400 weeks is a step in the right direction but we should take 
our place along with the states of Arizona, Colorado, Califor- 
nia, Delaware and the District of Columbia and provide com- 
pensation for the entire period of disability. 


In the early days of workmen’s compensation the maximum 
paid was actually close to 65% of the worker’s actual wage. 
Today the $30.00 is more nearly one-third to one-half of the 
employee’s actual wage. Some employers and the unions who 
represent their employees have long since recognized the hard- 
ship created by inadequate workmen’s compensation and have 
incorporated in their collective bargaining agreements com- 
pensation benefits almost doubling those provided by law. It 
would appear that the maximum should be raised to at least 
$40.00 and should be increased periodically to a more realistic 
figure. The incorporation of a higher maximum figure for the 
duration of disability would appear to be all the more imperative 
if the specific losses are eliminated from the law. A scheduled 
worker who loses a hand should certainly have protection for life 
and receive pay adequate enough to keep him from depending 
upon relief to support himself and family. 
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UNREASONABLY DELAYS 


Wex Malone had this to say concerning this major defect 
in our law: 


“Unnecessary delay is still characteristic of con- 
tested claims in Louisiana, despite the effort of the leg- 
islature to provide a quick hearing devoid of as many 
technicalities as possible. The prevalence of appeal on 
matters of both fact and law has further served to ae 
pone the payment of needed compensation.” 

This is one of the principle objections to court administered 
compensation laws which I have already discussed. The present 
law contains the machinery for a quick court trial but unfor- 
tunately many things occur which prevent the court from fol- 
lowing the procedure set out in the statute. For example, the 
court is prevented from hearing compensation cases during va- 
cation time and this often means a delay of as much as four 
months which is cruelly long to an injured employee who is 
being denied compensation. The Commission should propose 
the necessary legislation, including a constitutional amendment 
if necessary, to insure trials of workmen’s compensation matters 
during the vacation months. The Commission should also in- 
vestigate the possibility of additional language in the statute, 
which would insure more rapid handling of compensation cases 
during term time. 


PRESCRIPTION 


I should certainly be opposed to the reduction of the pre- 
scription period from one year to six months on injury cases. 
The prescription period should be lengthened rather than short- 
ened for obvious reasons. The statute should be amended so that 
dependents may recover after the death of an employee due to his 
injuries regardless of the length of time which has elapsed 
between his injury and death. The extension of this period of 
time from one to two years is certainly inadequate. The statute 
should provide a prescriptive period from the date of his death 
only. 


SECOND INJURY FUNDS 


In 1952 Montana became the 42nd state to provide in its 
compensation laws a second injury fund. Louisiana of course, 
is one of the six states left without such a fund. These funds 
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are financed in various ways. Most of the states finance the 
fund by leveling a charge on employers or insurance companies, 
in each case where the deceased was not survived by dependents. 
There are many other ways by which this fund could be financed. 
In connection with second injury funds, representatives of labor 
have said: 


“While the second-injury fund is a powerful in- 
centive to employment of handicapped, it is not unduly 
expensive to operate. In a study made by the United 
States Department of Labor, Division of Labor Statis- 
tics, ‘Second-injury Funds,’ it was revealed that in New 
York, from 1931 through 1943 there were only 99 
charges against the second-injury fund. In Wisconsin 
from 1919 to 1939 there were 56 who received compen- 
sation from the second-injury fund. Thus the value of 
the principle is primarily psychological, as it does not 
mean large sums of money to the employees, and conse- 
quently little cost to the employers. But it does mean 
jobs for the handicapped.” 


There are many matters of less significance which I have 
noted in the Commission’s proposed new law, which require 
only a short comment. Generally, representatives of employees 
favor the elimination of the lump sum settlement or compromise 
provision of the law. It is generally believed that children 
should be entitled to compensation despite their dependency and 
without regard to whether they are living with the deceased at 
the time of his death and labor representatives are opposed to 
the proposed change in the time within which an accident must 
be reported. Prescription provisions in workmen’s compensa- 
tion laws should be very liberal. 


Shepard’s Citations 


No doubt all of the members of the Louisiana State Bar Asso- 
ciation are aware of the misunderstanding concerning the recent 
new editions of Shepard’s Citations. 


For the information of all concerned we publish here the 
notice released by Shepard’s Citations in this connection assur- 
ing the members of the Bar that everything is being done to over- 
come the omissions in the new editions. 


Your Association has been assured by Shepard’s Citations 
that the occurrence is deeply regretted and that they are working 
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as rapidly as possible in preparing a supplementary and statu- 
tory volume. 


Important Notice 


SHEPARD’S LOUISIANA STATUTES 


Due to a misunderstanding on our part concerning pending 
code revisions, in anticipating your citation requirements, we did 
not include in the Statute Edition of our new Louisiana Citations 
all of the earlier citations to Louisiana constitutions and codes 
which appeared in our 1918 volume and the supplements thereto. 


It is now evident that this was an unfortunate omission which 
we sincerely regret, and we hasten to apologize for any concern 
or inconvenience we may have caused our subscribers in that 
respect. 


We are preparing a supplemental volume which will serve as 
a companion volume to the 1955 Statute Edition and which will 
contain every constitution or code citation which appeared in 
the previous edition of Shepard’s Louisiana Citations and which 
was omitted in the 1955 edition. The completion of this work 
will be expedited in every possible way and upon completion a 
copy will be sent to you without charge. 


We will appreciate your indulgence in the meantime, and if 
you have not already destroyed them, we suggest that you refrain 
from destroying the old 1918, 1932 and 1943 bound volumes and 
the April, 1955 cumulative supplement until fater you receive 
your copy of the new supplemental volume. Each subscriber will 
receive the allowance for these volumes toward the purchase of 
the new set even though he does not destroy them as originally 
requested by us. 


As soon as further code revisions are completed, we plan to 
supply you with additional conveniences for your use in working 
with statute references. 
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Federal State Jurisdiction In 
Labor Relations 


Address by Leroy Marceau, New York Bar, 
Delivered at 1955 Annual Meeting of Louisiana Bar Association, 
Section on Labor and Relations 


If there were no Federal Constitution, and no Congress, the 
power of the State to regulate anything within its boundaries 
would be supreme. The Federal Constitution changes that by 
spelling out some things that Congress can do, and some things 
that the State cannot do. Insofar as Labor Relations are con- 
cerned, the Constitution says Congress can “regulate commerce 
among the several States” and “make all laws which shall be 
necessary and proper for carrying” that power “into execu- 
tion”! That’s the language of the Constitution. We usually 
shorten it by saying that Congress can regulate Labor Relations 
affecting interstate commerce. 


Now, of course, the State can do that too—regulate Labor 
Relations affecting interstate commerce — except where the 
Constitution stops it. All that the Constitution says to stop it is 
this: “The Judges in every State shall be bound” by “the laws 
of the United States.”* Thus, in any area of Labor Relations 
which “affects commerce”, Congress, by making “laws of the 
United States”, can decide what part the State is permitted to 
play. Let’s spell that out in more detail. Congress, of course, can 
lay down a federal law which will be valid and binding. But Con- 
gress can do more than that. First, it can say whether the State 
shall be permitted to enforce the law that Congress has laid 
down and, second, it can say whether the State shall be permitted 
to have a State law of its own in that area. 


Those two situations are quite often confused. Let’s consider 
the first one. Congress can say whether the State, through its 
state courts and state boards, can enforce the substantive law 
that Congress has laid down. Congress has in fact spoken pretty 


1Article I, Section 8 
“Article VI 














clearly on that point. It has said, for example, that you can sue 
in state court on the Fair Labor Standards Acts: you can sue in 
state court for damages for boycotts and unlawful combinations 
which are made illegal by the Taft Act; but in regard to other 
unfair labor practices Congress has said that the power of the 
national board is “exclusive.” So we can pretty easily tell, in 
every case, whether or not the state court or state board has the 
right to enforce a substantive law that Congress has passed. 
Congress made that much clear. 


Now, let’s turn away from the substantive laws that Con- 
gress has passed, away from the so-called federally created 
rights and duties. Let’s turn to state laws—state constitutions, 
state statutes and state jurisprudence—state laws establishing 
rights and duties which men would have, under the laws of their 
state, if the federal statutes had never been enacted. When it 
passes a law, Congress can say whether or not the state should 
be permitted to have a law of its own, any longer, in the area. 
Let’s see what is said about that in the National Labor Relations 
Act. 


There are a few areas, fortunately, in which that Act ex- 
pressly says whether or not the states can have their own state 
law. In regard to union shop agreements, for example, it says 
“nothing in this Act shall be construed as authorizing” such an 
agreement “in any state ...in which (it) is prohibited by state 
... law.’* In regard to supervisors it says that “No employer 

. . Shall be compelled to deem . . . supervisors as employees for 
the purpose of any law, either national or local .. .”4 The Act 
expressly says, in other words, that the state can have a state 
law of its own prohibiting union shops, but cannot have state 
law of its own requiring bargaining with supervisors. In a few 
specific areas, it said whether or not the state could continue 
to have its own state law. It knew how to state that matter 
clearly when it wanted to state it. But in most areas it did not 
choose to be that clear. It was silent. So we must ask ourselves, 
what is the situation when Congress passes a law, and doesn’t 
say whether or not similar state laws are to be cancelled out? 


Since this problem arises under the Federal Constitution, it 
is as old as the Federal Government. If it appears new to us in 





3Section 14(b) of NLRA 
4Section 14(a) of NLRA 
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the field of labor relations, it is only because we labor lawyers 
—being confined in a rather narrow specialty—are not always 
profound students of the American legal system. The courts are. 


Justice Jackson, in the Garner case, put the problem this 
way: “The ... (National Labor Relations) Act... leaves 
much to the states, though Congress has refrained from telling 
us how much.” He added that the court must itself ‘“‘spell out” 
the area in which state action is still permissible “from con- 
flicting indications of Congressional will.’”* For 10 years now, 
the court has been doing just that: interpreting the Act by say- 
ing what, in their opinion, Congress would have ‘intended’ if 
the problem had occurred to Congress and it had been willing to 
go on record. There are three ways, I believe, and only three, 
in which—so the courts say—Congress has evidenced an intent 
to cancel our state law. These three ways are usually discussed 
under the names of incompatible provisions, protected activity, 
and federal preemption. Let’s talk about them, one at a time. 


First, incompatible provisions. Let’s talk about that by tak- 
ing a typical provision of the law, the duty to bargain. Since 
Congress prohibits the parties from refusing to bargain, it’s 
pretty clear that Congress would not want the state to order 
them to refuse. That would be a real conflict. So the courts 
have never hesitated to say that, when Congress prohibits some- 
thing, the state cannot order it done. That is the ancient rule 
that you will find stated by our courts from the beginning of the 
federal government. Corpus Juris puts it in its classic form in 
these words: “The repugnance or conflict should be direct and 
positive so that the two acts (state and federal) cannot be recon- 
ciled or considered to stand together.’’® 


The second way in which Congress is said to evince an intent 
to cancel out state law is through the doctrine of protected activ- 
ity. Protected activities are those activities of the worker which 
the Act undertakes to protect, namely, “concerted activities for 
the purposes of collective bargaining and other mutual aid and 
protection.” When you real the Act literally, it only purports to 
prohibit employers and unions from interfering with concerted 
activities. It doesn’t purport to prohibit other people. Individuals 
are not guilty of unfair labor practices, no matter what. As an 


5Garner v. Teamster’s Union (1953) 346 US 485, 488 
681 C.J.S. States, Section 7 
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individual, you can tell you neighbor that unless he quits the 
union you will put him out of your home. You can interfere with 
his concerted activities. We used to think that a state could inter- 
fere. The Act specifically says that states are not employers.’ 
But the court have decided that states, like employers and unions, 
must keep hands off activities protected by the Act. The Con- 
stitution, it seems, curbs the state more than it curbs you and 
me. 


Thus the Supreme Court has said that the state cannot pre- 
vent a union from doing these particular things: 


1. Selecting, as its union officers, an alien or a person of 
immoral character.® 


2. Striking before holding a strike vote.° 


3. Striking against a public utility.’ 
Those things—selecting an unworthy representative or staying 
away from work—would be perfectly lawful, if an individual did 
them. So the state cannot make it unlawful for a union—a group 
—to do them. For that would make them unlawful purely because 
they are done in concert. And the state (like an employer) can’t 
outlaw an activity purely because it is concerted. 


As Justice Jackson put it in the Briggs Stratton case :'! 


“Tn the light of labor movement history, the purpose of 
Section 7 (the section that lists the protected activi- 
ties) ... becomes clear. The most effective legal weapon 
against the struggling labor union was the doctrine 
that concerted activities were conspiracies, and for 


that reason illegal. Section 7... took this conspiracy 
weapon away from the employer... No longer can any 
state ... treat otherwise lawful activities to aid union- 


ization as an illegal conspiracy merely because they are 
undertaken by many persons acting in concert. But be- 
cause legal conduct may not be made illegal by concert, 
it does not mean that otherwise illegal action is made 
legal by concert.” 


That is the test of “protected activity.” The state can’t out- 
law an activity just because it is concerted. 


Section 2(2) 

SHill v. Florida (1945) 325 U. S. 538 

*United Auto Workers v. O’Brien (1950) 339 U.S. 454 
10Amalgamated Association v. W. E. R. B. (1950) 340 U.S. 383 
11International Union v. W. E. R. B. (1949) 336 U.S. 245, 259 
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So I turn to the third—and most controversial—way in 
which Congress is said to evince an intent to cancel out state 
law: federal preemption. What effect does federal regulation 
of particular labor practice have upon state laws that are not 
incompatible with the regulation, and do not interfere with any 
protected activity? That was the issue in the celebrated Garner 
case. There the Teamsters engaged in peaceful picketing in order 
to force certain trucking companies to make their men join the 
union. That was an unfair labor practice.!* It was also a viola- 
tion of the Pennsylvania State Labor Relations Act. The United 
States Supreme Court held that the State Act could not be ap- 
plied. 


Notice that the State Act was in no way incompatible with the 
Federal Act. It in no way interfered with any protected activity. 
Yet it could not be applied because the federal provision pre- 
empted a certain field, and any application of the State Act 
would have fallen in the same field. That’s the doctrine of fed- 
eral preemption. 


Let’s consider it. When it is claimed that a state law is pre- 
cluded or cancelled out, the question always arises under the 
preemption doctrine: is the particular application of state law 
in the same field as the federal provision? Is it in the same field? 
Note that term, the preempted ‘‘field.’”’ While the courts have 
repeatedly used that term of art, I suppose there is no case in 
which they have undertaken to define it. So you and I are free 
to speculate on what it means. 


Let’s speculate on the meaning of the preempted field by 
considering a typical unfair labor practice—refusal to bargain. 
Concisely speaking, the Federal remedy is the order to cease 
and desist from refusing to bargain about wages, hours and con- 
dtions, applicable to rank and file employees. It is a reasonably 
precise concept. We can broaden that concept by broadening 
(or making more general) any one of the elements that make 
the concept up. For example, we can extend the concept to all 
subjects—not just wages, hours and conditions. Similarly, we 
can extend it to all employees, not just the rank and file. We 
can broaden it further beyond the employment relationship, to 
include even independent contractors and we can broaden the 
remedy to include damages and penalties. Now, as we broaden 
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the concept in this way, making it ever more general, we get 
a wider and wider field. The preempted field is the field we get 
when we broaden the concept to just the extent Congress in- 
tended—the field in which Congress intended to exclude all 
regulation except its own. And since Congress did not say, that 
probably means the extent to which the courts think it’s advis- 
able to go. That in turn depends on the widely conflicting phil- 
osophy of our present judges. For the court sets the metes and 
bounds of the preempted field. For convenience, you and I can 
gather together the fields preempted by each separate provision 
of the National Act, and merge them in our minds, thus creat- 
ing one larger field—the field preempted by the Act as a whole. 
The question then always is, does particular application of state 
law fall within that field? Notice that the preempted field con- 
sists of “applications” of law. We do not look only at the facts, 
the conditions complained of, and see whether the facts fall 
within the preempted field. We look also at the legal remedy, 
and see whether that particular application of a legal remedy 
would fall in the preempted field. The preempted field thus is 
made up of those applications of state law which are prohibited. 
Other applications of state law are permitted. They make up the 
area of state jurisdiction. 


A group of labor lawyers, spearheaded by Archibald Cox," 
Harry Brody’ and Mozart Ratner’ argue that this preempted 
field includes nearly all applications of law to labor relations 
affecting commerce, that there is little or no area of state jur- 
isdiction. That position could not be argued before 1947, be- 
cause the Wagner Act, on its face, regulated only the employer 
and left the union free. No one could argue that Congress meant 
for unions to be free of all restraint. But the Taft Act regulated 
both employer and union. So it is now possible to argue that the 
Act occupies the completed field of labor relations, in almost the 
same way that the Banking Act and other detailed federal codes 
occupy their fields. People who take that view like to say that 
the whole field is preempted, except for a few scattered gaps 
like violent picketing. That’s what the Bureau of National Af- 


13Federal Preemption of the Law of Labor Relations, N.Y. Univ. 7th 
Annual Conference on Labor, p 1, (1954) 

14Federal Preemption Comes of Age in Labor Relations, Labor Law 
Journal, Nov. 1954, V. 5 No. 11. 

15Problems of Federal-State Jurisdiction in Labor Relations Labor Law 
Journal, Nov. 1952, V. 3 No. 11. 


57 











fairs thinks, for example. It’s what the Board thinks, at least 
the old Board. That view reached its peak in 1953 and is now 
slowly receding. 


Their opponents are spearheaded by such men as Sylvester 
Petro. '° They argue that the Taft Act covers a mere fragment 
of the labor relations field, and leaves completely uncovered such 
vast segments as arbitration, discrimination for age, sex, race 
or religion, featherbedding, local emergencies, and internal 
union affairs. They say that beyond the cease and desist remedies 
actually listed in the Act, almost nothing is preempted except 
a few isolated matters like the injunction of peaceful picketing 
for economic purposes at the very situs of a labor dispute. 


In my humble opinion, we still know very little about the 
size of the field preempted. The courts are just now looking into 
that question. Justice Frankfurter, in the Anheuser-Busch case, 
put it this way: 

“. . . the areas that have been preempted . . . are not 
susceptible of delimitation by fixed metes and bounds. 
... The penumbral (part of this) area can be rendered 
progressively clear only by the course of litigation.”' 


Let’s look at a few of the landmarks that the courts have al- 
ready set in place, as they have proceeded to mark out the area 
on a case by case basis. 

Here are some things the Supreme Court has held inside the 
field preempted: 


1. Certification of a collective bargaining agent.'® 

2. An injunction prohibiting peaceful picketing to force 
an employer to make his workers join the Union.'® 

3. An injunction under State Anti-Trust law prohibit- 
ing all picketing to prevent employers from doing busi- 
ness with non-union contractors.”° 


Those things are inside the field. States can’t do them. 


Here are some things the Supreme Court has held outside of 
the field: 


16Participation by the States in the Enforcement and Development of 
National Labor Policy, N.Y. Univ. 5th Annual Conference on Labor, p. 1 
(1952) 


17Weber v. Anheuser-Busch (U.S. Sup. Ct., 1955) 35 LRRM 2637 


18Bethlehem Steel Company v. N.Y.S.L.B. (1947) 330 U.S. 767 
LaCross Telephone Corp. v. W.E.R.B. (1949) 336 U.S. 18, 338 U.S. 25 


19Garner v. Teamster’s Union (1953) 346 U.S. 485 
“0Weber v. Anheuser-Busch, Inc. (U.S. Sup. St., 1955) 35 LRRM 2637 
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Enjoining intermittent quickie strikes.*! 

. Enjoining mass picketing.** 

. Enjoining threats against employees.** 

Enjoining the peaceful picketing of homes.”* 
Enjoining the obstruction of factory entrances.°? 


. Enjoining the obstruction of public streets.?? 


AYAaom fs ww 


. Awarding damages for violent picketing.** 
Those are outside of the preempted field. States can act. 


Now, from those landmarks, is it possible to generalize about 
the metes and bounds of the preempted field? No. We can only 
speculate. Some of us are wondering about the lawful segment 
of the preempted field; that is, that part of the preempted field 
to which Congress itself did not apply any legal remedies. May 
not that area (in which Congress did not act, and the state can- 
not) ultimately turn out to be pretty much the same as the area 
of protected activities? Conceivably, the states are precluded 
from penalizing unions for just those activities for which em- 
ployers cannot discipline workers: concerted activties for mutual 
aid and protection. But all this is speculative. No one yet knows. 


Incidentally, the courts tell us that the field covered by the 
state law doesn’t matter. It doesn’t matter whether the state 
law is a labor relations law, or whether it is a different kind 
of regulation, like an antitrust act. The only field that matters 
is the field surrounding the federal law. The sole question is 
whether the condition complained of in the state tribunal, and 
the remedy sought, fall within that field.”! 


That gives the alert counsel a clue. If you want to keep your 
law suit out of the preempted field, you avoid alleging facts 
within that field, or you seek a remedy different from the federal 
remedy. Usually you ask for damages—primarily for damages. 
And then, if you want, you mention injunction as an incidental 
relief. You argue that, if the court takes jurisdiction to give 
damages, it should retain jurisdiction for all purposes. Many 





21International Union v. W.E.R.B. (1949) 336 U.S. 245 

22Allen Bradley Local v. W.E.R.B. (1942) 315 U.S. 740 

23United Construction Workers v. Laburnum Corp. (1954) 347 U.S. 656 
24Weber v. Anheuser-Busch, Inc. (U.S. Sup. Ct., 1955) 35 LRRM 2637, 
2642 
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state courts will do that.2" It may be a way around the Garner 
case, when the case prevents the state court from making an in- 
junction the primary remedy. 


Conversely, if you want to get your law suit into the pre- 
empted field, you allege facts that fall inside the field—for ex- 
ample, you allege a clearcut, unfair labor practice. In the East, 
this technique is giving our state court hearings a humorous 
turn. When an employer sues a union, the employer’s prime de- 
sire is to get the rapid remedy that a state court might give. 
So the employer argues that the union is perfectly innocent of 
any federal offense. The union, on the other hand, argues that 
it has violated the Federal Act. It doesn’t worry about the com- 
paratively slow federal remedy. In fact, some unions now have 
so much to gain, from federal preemption, that they no longer 
leave it to chance. When involved in a serious labor dispute they 
commit a studied violation of the Federal Act, for no other 
reason than to escape prosecution under state law. 


Now, another subject. We have seen that the Constitution 
gives Congress the power to regulate labor relations affecting 
interstate commerce. The National Labor Relations Act by its 
terms applies to all businesses affecting interstate commerce.** 
So the courts tell us that Congress has chosen to make the Act 
applicable to every business to which Congress could make it ap- 
plicable.27 Of course, when Congress did that, it didn’t know 
that it could make the Act applicable to the corner grocery store. 
That came later, by court decision. And when it came the Labor 
Board was swamped with business. So the Labor Board has 
announced in positive terms that it will not apply the Act to 
certain small local enterprises. It has adopted a pretty clear-cut 
line beyond which it will not go. And the Supreme Court tells us 
that it was “proper” for the Board to do that—to limit its own 
jurisdiction.”® 


Thus the question arises, in the case of a business which 
affects commerce, and to which the Act is therefore applicable, 
if the Board refuses to assert jurisdiction—refuses to apply the 





25See, for example, Benjamin V. Foidl (Pa. Sup. Ct., 1954) 35 LRRM 
2107 

26Section 10c 

27N.L.R.B. v. Jones & Laughlin Steel Company (1937) 301 U.S. 1 

28N.L.R.B. v. Denver Building Trades Council (1951) 341 U.S. 675, 684 
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Act—is state law applicable? The Supreme Court has expressly 
reserved its decision on that question.*” And I shall reserve 
mine. We must all follow the court. I shall simply mention a 
few bits of evidence which may have some bearing on the matter. 
The Board Chairman, Guy Farmer, has stated on the platform 
why the Board should limit its jurisdiction. He says it will 
“provide the opportunity for local problems to be settled on 
a local basis by the citizens of the communities in which these 
problems arise.’’*® Similarly, the Board’s former General Coun- 
sel, George Bott, said he could not “see any considerations of 
policy which make it necessary or desirable to exclude the states 
from any field that the Board properly abdicates ...’*! He 
said he could “confidently predict (the Board) never will inter- 
fere to block state action in (such) a situation.’”** Certainly 
the Board has tried to leave the state free to act. But has it 
succeeded? Will the courts say that Congress intended to ex- 
clude the state, even where the Board declines jurisdiction and 
seems to want the state to take over? No one knows. There are 
law review articles on each side. 


The only clue we have received from the Supreme Court is 
some language in the Bethlehem case.** It says that if there 
is a “severable or distinct segment of the matter,” and if the 
federal agency has not acted on that segment, the state can 
act unless “the failure of the federal officials affirmatively to 
exercise their full authority takes on the character of the ruling 
that no such regulation is appropriate.” That language seems 
to say that the state can act here. But that was eight years ago. 
Who knows whether the court would say the same thing now? 
One Federal District Court thinks it would.** 


What do we, as lawyers, do to resolve these questions? As 
a practical matter, if we want relief in the state tribunal, we go 
there and ask for it. Everyone does, in these unsettled times, 


29Buiiding Trades Council v. Kinard Construction Company (1954) 346 
U.S. 933 

30N.L.R.B. Release R-428, October 21, 1953 

81$peech before Arkansas Bar Association at Hot Springs, Ark., on May 
13, 1954. 34 LRRM 78, 80. 

82$peech before Arkansas Bar Assn. at Hot Springs, Ark., on May 13, 
1954. 34 LRRM 78, 80. 

33Bethlehem Steel v. N.Y.S.L.B. (1947) 330 U.S. 887. 

34Your Food Stores v. Retail Clerks (U.S. Dis. Ct., N.M., 1954) 35 
LRRM 2361 
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unless the courts of the particular state happen to have already 
expressed a square opinion that the federal law excludes them 
from giving relief. There are not many square opinions in this 
field. Ordinarily it is the defendant who has the problem. 
Usually he lets you proceed through the state courts until a final 
order is handed down. That final order is then reviewable in 
the Federal Supreme Court. But can the defendant do anything 
more dramatic? Yes. He can go to the Labor Relations Board 
and ask it to intervene in the state proceeding, or to appear 
there as amicus curiae. Usually the Board will turn him down. 
It has learned by bitter experience that state tribunals don’t take 
kindly to the Board’s attempts at limiting their jurisdiction. 
But usually the Board will appear as amicus curiae in the United 
States Supreme Court. You get the Board’s help then. And 
you can get it earlier if you can persuade the Board to entertain 
a charge or a petition concerning the same dispute. Then the 
Board may be willing to go into federal court to enjoin your 
opponent from proceeding in the state court.*5 


If the Labor Relations Board won’t do anything, you may 
yourself try to get relief in the Federal Court. A private party 
can’t get the Federal Court to enjoin his adversary from pro- 
ceeding in the State Court. The Supreme Court has stopped 
that.“ But in some situations you may be able to get the state 
case removed to the Federal Court. The Federal law says you 
can remove a case if “the District Courts of the United States 
have original jurisdiction” of the case.*7 Of course the District 
Court does have original jurisdiction of “any civil action or 
proceeding arising under an act of Congress.’*® Now the courts 
say that that doesn’t include things that fall within the exclusive 
jurisdiction of the Labor Relations Board—like unfair labor 
practices.*® But it may conceivably cover some other things. 
Nobody is quite sure. 


Now a word regarding suits for violation of a collective bar- 
gaining agreement. Can the state handle the suit? Yes. There’s 


‘ 





35Capitol Service v. NLRB (1954) 347 U.S. 501 


36Amalgamated Clothing Workers v. Richman Bros. (U.S. Supt. Ct., 
1955) 35 LRRM 2682. 


8728 U.S.C. 1441 (a). 
3828 U.S.C. 1337 
3®Direct Transit Lines v. Starr (CCA-6, 1955) 35 LRRM 2525. 
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a federal law that authorizes suit in federal court on a collective 
bargaining agreement. But the courts tell us that it is a purely 
procedural law.*° It doesn’t preclude the state from requiring 
people to live up to their contracts. 


Suppose the agreement includes an obligation that falls 
within the field preempted by the National Labor Relations Act. 
Suppose, for example, there is a clause, like a no-strike clause, 
prohibiting a protected activity; or suppose there is a clause 
prohibiting an unfair labor practice. Can you then sue in state 
court to enjoin a violation of that clause? Most courts say 
yes.4! If the Supreme Court ultimately says yes, the parties 
may be able to get around preemption by contract. 


Where do we go from here? I shall resist the temptation to 
say what ought to be done. The idle wishes of commentators 
are about the idlest things of all. Nor shall I say what I think 
will be done. The field of prophecy is altogether too crowded 
for much comfort. About all we can do is to suggest three or 
four things that are being carefully considered by the men who 
actually cope with these problems in their day to day work—as 
distinguished from men who go about making speeches: things 
that may or may not come to pass, but that people are seriously 
thinking about, some with hope, some with fear. 


First, it may be that the doctrine of preemption will be car- 
ried somewhat further in the future. After all, it is the Federal 
Government that draws the line between federal and state au- 
thority and, men being what they are, it seems reasonably safe 
to predict that they will decide in favor of extending their own 
power. 


Next, it is quite possible that the weapon of preemption— 
if it be a weapon—will gradually acquire a second edge. Em- 
ployers may themselves start to make use of it by attacking 
a great deal of the state legislation that now restricts them. 
Unions may find—as you and I know already—that in the coun- 
try as a whole state law is more favorable to unionism than is 





40Assn. of Employees v. Westinghouse (U.S. Sup. Ct., 1955) 35 LRRM 
2643 

41General Electric Company v. Auto Workers (Ohio Ct. of App., 1952) 
380 LRRM 2607 
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federal law. Unions have much to lose if state law is struck 
down. 


Next, both employers and unions may come to realize that 
if you can enjoin a breach of contract in state court, you can 
go to state court with anything that you succeed in getting into 
the contract. They may try to put into the contract those things 
that now appear only in the law itself—the prohibition of unfair 
labor practices, the enjoyment of protected activities and so on. 
Some corporations and unions may refuse to write such things 
into the contract. It is very possible that within the next year 
or two the Labor Board will be called upon to decide whether 
one “refuses to bargain’? when he categorically refuses to make 
one of those legal obligations a contractual obligation also by 
writing it into the collective bargaining agreement. 


Finally, it is conceivable that the 85th and 86th Congress 
may decide to do what the first Congress—or at least one of 
the first 84 Congresses—should have thought to do. It may 
decide to say, in so many words, to what extent, if any, it wants 
a federal law to cancel out state law. 
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The Louisiana District Judges Association 


By J. Bernard Cocke 
Judge, Criminal District Court 
Parish of Orleans 


The Louisiana District Judges Association came into being 
on May 11, 1946 at Baton Rouge, La. Its first president was our 
diligent, industrious and esteemed secretary, Judge J. Cleveland 
Fruge of the 13th Judicial District. Since its inception the asso- 
ciation has been presided over by many distinguished jurists, all 
of whom have contributed to its aims and purposes, and to the 
betterment of the administration of public justice in the State 
of Louisiana. 

Among those who have presided over the association have 
been the following: 

Charles A. Holcombe, 
James E. Simon, 
Vinson M. Mouser, 
Mark C. Pickrel, 
Paul E. Chasez, 

John T. Hood, 

Henry F. Turner, 
Frank J. Stich, and 
N. Smith Hoffpauir. 

In an evaluation of the work of the District Judges Associa- 
tion both past and future, it might be well to again familiarize 
ourselves with the stated purpose of its organizers as it appears 
in the charter. 

“This association is formed in order that the members may, 
through harmonious cooperation and united effort, accomplish 
results that may not be achieved through individual endeavor, 
and especially 

(a) To aid in the advance of the science of jurisprudence 

and in the improvement of the administration of justice. 

(b) To foster and promote legislation affecting the adminis- 

tration of justice, and to prevent or discourage the enact- 
ment of legislation inimical thereto or detrimental 
thereof. 

(c) To hold annual meetings and special meetings as may be 

designated by the Executive Committee, for the discus- 


65 











sion of subjects of mutual interests, and for an inter- 
change of opinions and experiences that will be helpful 
in the solution of common problems. 


(d) Cooperation with the State and Local Bar Association 
in matters of mutual interest.” 


Those familiar with the work of the Association, its officers, 
and members, are to be congratulated upon the cooperative spirit 
evidenced in all its undertakings towards the more efficient ad- 
ministration of public justice in our state. 

The Association in meeting with the Law Institute and the 
Judicial Council, has benefited greatly in the exchange of items 
of mutual interest to both the bench and the bar. 

In cooperative efforts with the State and local bar associa- 
tions ,a splendid job of public relations has been fostered to the 
ultimate benefit of both bench and bar alike. 

Before the organization of the District Judges Association 
there was no recognition accorded to district judges as such. 
However, today there is the Judicial Administration Section of 
the Bar Association, which is of special import and interest to 
district judges as an organization. Problems affecting trial 
courts have now a forum through which mutual problems of 
bench and bar might be processed to the satisfaction of all par- 
ties concerned. 

The promotion of better salaries for the judiciary as a whole 
has been one of the movements in which the District Judges As- 
sociation has taken part. As a result of its efforts the basic sal- 
ary of a district judge has risen from $6,000 a year in 1946 when 
the Association was organized, to the present salary of $10,000 
a year plus a $1,500 expense account. 

Several years ago an unsuccessful effort was made to length- 
en the terms of district judges throughout the state, to twelve 
years, such as that tenure enjoyed by the district judges of Or- 
leans Parish since 1898. 

This worthy objective should not be permitted to rest unful- 
filled. Adequate salaries and long tenure are the hand-maidens 
of impartial justice. They are necessary ingredients to a stabili- 
zation of the integrity and well-being of the judiciary. An hon- 
est, independent and courageous judiciary is best secured when 
removed from the whims of temporary political pressure. 

It would appear to the speaker that the time is propitious for 
a move in the direction of longer tenure for the district judge 
outside of the Parish of Orleans. 
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The best of plans for improvement of tenure of judges is of 
no value if its adoption cannot be secured. Of equal importance 
with the drafting of a sound plan is the careful laying out of bat- 
tle lines for the campaign to achieve adoption. 

It cannot be over-emphasized that too great precipitancy and 
lack of sufficient preparation in putting forward a plan for ju- 
dicial tenure will set the movement back. The bar as a whole 
must be persuaded of the need for a change and of the necessity 
for their viborous support. Cooperation of the press should be 
sought. Civic organizations and groups should be invited and 
encouraged to participate in the discussions. 

Opposition should be anticipated and plans made to meet it; 
the proposal itself should be carefully drawn so as to avoid criti- 
cism. When the time comes to put the matter before the legisla- 
ture or the people, adequate means of publicizing the arguments 
in favor of the proposal should be provided. 

Would it not be the part of wisdom to sell to the average man 
the need of long tenure as a means of securing impartial justice? 

I have an abiding faith in the little man’s judgment when he 
is properly informed, of those needs and the means by which to 
achieve them. And, certainly, impartial justice, pure and un- 
adulterated as man can make it, should be his goal, his shield, 
and his protection. 

What do we mean by impartiality in justice? 

The Bible says: 

“Ye shall not respect persons in judgment; but ye shall hear 
the small as well as the great; ye shall not be afraid of the face 
of man; for the judgment is God’s; and the cause that is too hard 
for you, bring it unto me, and I will hear it.” 

When one one side of a legal controversy, criminal or civil, 
there is a small group or perhaps a lone individual; friendless, 
despised, hated and believed generally to be the scum of the 
earth —; and on the other side are arrayed both the popular and 
powerful — presidents, governors, the press, the respectable and 
the well-to-do, all the power of public opinion, demogogues with 
popular prejudice in their favor and skilled in whipping that 
prejudice into fury, and mobs that howl for vengeance against 
the little group or the lone individual, — then, in that hour of 
crisis, impartiality means that the tribunal that must make the 
decision will sit there, calm, serene, unmoved by the tumult and 
the shouting, and, guided by its own conscience, will decide ac- 
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cording to the law and the evidence. Judicial impartiality is a 
high ideal, but by no means an impossible one. 

Even a weak judge or a controlled judge can be impartial 
when he listens to a dispute between litigants of no importance, 
power or influence. But such fair-weather impartiality is hardly 
worthy of the name. The only judicial impartiality that is worth 
while is of the sturdy and rugged sort that can weather the 
storms of political and popular passion. Some have fancied, and 
some still fancy, that judges can have that rugged impartiality, 
and yet have a tenure of office that is precarious, insecure, and 
subject to popular whim and political machinations; that im- 
partiality inheres in the very title and robe of a judge and can- 
not be impaired, no matter how we select our judges, what 
tenure of office we give them, or what the conditions are under 
which they are compelled to work. Such a notion betrays igno- 
rance of the elements of human nature. Heroes and martyrs 
exist, but not in sufficient numbers to staff any branch of public 
service. There can be no dependable impartiality of judges un- 
less they are made independent. The doctrine that the judiciary 
must be independent was not designed for the personal benefit 
of the judges. It was designed to produce impartial justice for 
every citizen, and particularly for the lowly and the friendless. 
Only an independent judiciary can be relied on to do justice 
against the popular and the powerful. 

As was said by Professor Zechariah Chaffee, Jr., of the Har- 
vard Law School: 

“Independence of the judiciary in a state means that the 
man — who is honestly trying to perform his duty of settling 
controversies, sits so firmly in his seat and is so sure of a decent 
living for himself and his family, that he can look the whole 
world in the face from the Governor down to a mob, and tell 
them all to “Go to Hell”. 

Some may wonder that anyone thinks it necessary to argue 
the need of impartial justice administered by independent judges. 
You may think that every one favors it. One might as well, you 
may say, set out to prove an axiom in geometry, or that two and 
two makes four. 

It is agreed that there ought to be no argument about the 
need for judicial independence. The function of judging neces- 
sarily implies that the only guide for the judge, apart from the 
law by which he is bound, must be his own mind and conscience. 
When his decision becomes influenced by the opinions or desires 
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of others, even by what is called public opinion, to the extent of 
that influence he ceases to be a judge at all, and becomes merely 
a tool or a mouthpiece. Legislation according to the view of the 
majority may be said to be a part of democracy. But justice 
according to the view of the majority is often not justice at all. 


An independent judiciary accords with democratic principles. 
It preserves the dignity and right of the individual, restrains the 
power of centralized government, and makes reason prevail over 
force. A dependent judiciary is the pliant tool of tyranny, 
whether of king or faction or mob. Because we love democracy, 
and the equality of all men before the law, we love impartial 
justice and believe in the independence of the judiciary as the 
only means of securing impartial justice. 


Fortunately, the vast majority of judges are honest, incor- 
ruptible and courageous. Most of them are incapable of yielding 
an inch to any improper pressure. In fact, the American people 
have received from their elected judges much better service than 
any people have a right to expect, who set up their judges on 
an unstable perch to be pushed and jostled by every individual 
and every group that can lay claim to political power. In fair- 
ness has any state a moral right to expect impartial justice from 
men who must either play politics on the bench or risk in middle 
life or beyond not only the loss of their offices after careers of 
unselfish and honorable service, but also the consequent suffer- 
ing and privation of their families? 

As was said by a diciple of the appointive judiciary, “There 
is no certain harm in turning a politician into a judge. He may 
or may not become a good judge. The curse of the elective system 
is the converse, that it turns almost every judge into a poli- 
tician’”’. 

Speaking on the selection of judges, “Mr. Lawyer” himself, 
the late John W. Davis, had this to say: 

“And here sits the judge, like the umpire of the game, some- 
times with and sometimes without the help of a jury, to decide 
whether you are within or without the rules. Rather an im- 
portant person I should say, for your life, your liberty, your 
property, your reputation, your personal and domestic happi- 
ness — all may hang on his decision, whether it be right or 
wrong. 

“Now there should not be much doubt about the kind of man 
we are willing to entrust with this tremendous power. Certain 
qualities every one must wish him to possess. Let me mention 
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some of the more obvious. First I should put honesty, absolute, 
unflinching, unapproachable honesty ; an honesty which puts him 
above all suspicion of being reached by any consideration of 
personal gain or personal advantage..... Next in order after 
honesty, I would place courage..... Few judges fortunately 
are called on to face bodily danger, but the rare quality of moral 
courage every real judge must have at his command..... 
Granted that he is honest and courageous, a judge must also be 
just, impartial, fair..... And, finally the judge must be both 
learned and industrious; and I say both learned and industrious 
for he can hardly be the one without the other..... One who 
is called on to apply the science of the law must know the rules, 
he is called upon to apply. Indeed, some may say that learning 
should be put first in the list of qualifications. I have deliber- 
ately put it last, because industry and the help of a diligent bar 
can supply learning, but only God and a good upbringing can give 
the other essential virtues.” 


And from Judge John J. Parker of the United States Court 
of Appeals, speaking on “The Judicial Office in the United 
States”: 


“We cannot have even a baseball game without an impartial 
umpire to enforce the rules of the game and settle controversies 
that may arise between the players; and there can be no such 
thing as a peaceful society in the absence of an impartial ju- 
diciary to settle controversies on the basis of what is just and 
right and to direct the power of the state in the enforcement 
of law. This is the function of all judges; bu tit is particularly 
the function of the trial judge. Someone has said that it is the 
duty of the trial judge to settle litigation, the duty of the appel- 
late judge to settle the law. This may be an oversimplification ; 
but it emphasizes the great place of the trial judge in the work 
of the judiciary. It is the trial judge, not the appellate judge, 
that all of us visualize when we think of the administration of 
justice. More than any other public officer, he embodies the dig- 
nity of the state and the majesty of the law.” 


If judges are to be judged, they would doubtless prefer to be 
judged by judges, whose critical judgments on their brothers are 
certainly tempered by sympathy and founded in experience. One 
should have little sympathy with the attitude of some judges who 
appear to resent any criticism of their judicial acts. Judges in- 
habit no invory tower; they sit upon no holy hill. On the con- 
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trary, they are of, for and by the people and should welcome any 
criticism, provided only it be fair and intelligent. 


Criticizing judges has long been, and will doubtless remain, 
a popular indoor sport. One’s own feeling might be that of the 
young matron who, when asked if she liked indoor sports, 
promptly replied “I did till I married one.” 


On the other hand, judges very properly resent criticism of 
the prejudiced, the uninformed and the unintelligent which have 
no basis in either fairness or fact. 

The origin of the office and title of judge is lost in the mists 
of time; many people doubtless hope it will never be found. 
Always the title has been one of dignity and importance. The 
ancient Israelities, as one of the highest attributes of God, were 
fond of describing God as “Judge of al the earth”. Certainly that 
effectively dispose of all questions and jurisdiction. 

The Seventh Book of the Old Testament is the Book of 
Judges, and contains many interesting items about the early 
judges of Israel. One of the most interesting, is the fact that 
the Fourth Judge of Israel was a woman by the name of Deborah. 
According to the scriptural narrative, she was not only an excel- 
lent judge, but also a songstress and a prophetess. We are not 
told that her judicial utterances were in song, therefore, we can- 
not speculate as to the quality of her notes, or whether her ju- 
dicial pronouncements were sometimes off key. One cannot help 
wondering, were Deborah alive today, whether in her role of 
prophetess, she could foretell what would be the decision of our 
Supreme Court in a pending case, and how many of our learned 
justice would dissent, how many would concur. Suffice it to say, 
if she pursued her practice of prophecy with any degree of 
proficiency, her quantum of affirmations would greatly out- 
weigh the reversals. 

There are, so the judges tell us many classifications of 
judges. Thus, on the basis of direction, judges are divided into 
judges ad quem, to whom a case comes, and judges a quo from 
whom a case goes. Some disappointed litigant or lawyer, at 
first blush, might be so brash as to suggest an omitted class, 
the judge who did not know whether or was going or coming, 
but he was on his way. 

Perhaps the most important practical clasisfication of judges 
divides them into trial judges and appellate judges, whose func- 
tions are quite different. The trial judges actually tries the 
cases. His may be called a worm’s eye viewpoint, from the 
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bottom looking up. The appellate judge, really tries the trial 
judge’s conduct of the case, so the appellate judge’s viewpoint 
might be described as the bird’s eye viewpoint from the top 
looking down. 

As between the trial judge and the appellate judge the trial 
judge is the more practically important of the two. He it is that 
brings justice home to the public; he is the one with whom the 
people are thrown into contact and whom they know. From him, 
in large measure, is derived the popular conception of the ad- 
minisrtation of justice. His is the dramatic role in the comedy 
or tragedy of the law. 

It has always seemed passing strange how badly the judge 
has fared in song and story. Poems, plays, novels, stories — all 
have been written for the glorification of the doctor, the minister 
and the teacher. Not so with the poor old judge. Usually he is 
held in fiction as either a vindictive tyrant, a fatuous ass, or as 
a stooge or middleman to give point with pith to the jokes of 
the handsome young district attorney or the lovely girl on trial 
before him. 

Thus in Pope’s Rape of the Lock, we find:” 

“The hungry judges soon the sentence sign, 
And wretches Hank that jury men may dine.” 

The best that Shakespeare could do in “As you Like it” was 
to describe the justice “in fair round belly with good capon 
lined”.2 Dickens is even more bitter. Everyone remembers the 
interminable suit of Jarndyce vs. Jarndyce in Bleak House, to 
say nothing of the scathingly clever account of the great case of 
Bardell vs. Pickwick, in which Mr. Justice Stareleigh, ably as- 
sisted by those mendacious monte banks, Sergeant BuzFuz and 
Sergeant Snubbin, gives an excellent example of how to dispense 
justice. 

Arthur Train, in one of his charming stories about the 
delectable Mr. Tutt, thus describes Judge Rufus Bunbury: 

“The Honorable Rufus, on the other hand, looked exactly like 
a judge. He was fifty-one years old, portly, with a clean shaven, 
rather flably face, pale blue eyes and an impressive dome 
streaked, with thin gray hair and dotted with liver spots..... 
Judge Bunbury knew he was not an admirable person, but being 
a pragmatist, whenever his conscience reared its head, he pushed 
it gently down.” 

If this be an accurate description, who, we may ask, would 
want to look “exactly like a judge”? Since when has it been char- 
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acteristic of a judge that his liver is unacquainted with its func- 
tional approach? To one, then whose ideas of the typical judge 
are gleaned from modern fiction the judge must be classed as a 
periodic pest, in the same character as the boll weevil, the seven 
year locust and the after dinner speaker. 


The Honorable Joseph C. Hutcheson, Chief Judge of the 
United States Court of Appeals for the Fifth Circuit, gives us, 
on a very high plane, this picture: 


“If you ask me what is the prime requisite of the ideal judge, 
I must tell you that it is faith. If you ask me, faith in what, I 
must tell you faith in the natural law principles upon which our 
freedom depends, faith in the right of man, faith in the con- 
stitution which declares and in the constitutional way of life 
which protects them, fait hin law as liberator, faith in the justice 
of the general will, faith in the American way of life, faith in 
short, in the principles and practices which in Madison’s im- 
mortal phrase “enable the government to control the governed, 
yet also oblige it to control itself’. 


From the Cannons of Judicial Ethics of the American Bar 
Association, I quote: 

WHAT A JUDGE SHOULD BE: — “In every particular his 
conduct should be above reproach. He should be conscientious, 
studious, thorough, courteous, patient, punctual, just, impartial, 
fearless of public clamor, regardless of public praise, and in- 
different to private, political or partisan influences; he should 
administer justice according to law, and deal with his appoint- 
ments as a public trust; he should not allow other affairs or his 
private interests to interfere with the prompt and proper per- 
formance of his judicial duties, nor should be administer the 
office for the purpose of advancing his personal ambitions or 
increasing his popularity.” 

Certainly, any judge who fully fairly and freely lives up to 
these cannons, deserves well of the people. Indeed, to go further, 
he seems assured of a golden crown and a celestial harp in that 
far-off land, where ‘beyond these voices there is peace”. Or to 
put it another way, we shall find the ideal judge, if, as and when 
there is combined in a single person the strength of Samson, the 
patience of Job, the wisdom of Solomon, the statesmanship of 
Marshall, the political acumen of Machiavelli, the trenchant pen 
of Oliver Wendell Holmes, and the nervous system of William 
Jennings Bryan. 
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This brings us to a brief discussion of what manner of judge 
has sometimes brought the bench into disrepute. Obviously, the 
worst offender is the corrupt and venal judge. No punishment is 
too severe for him, but fortunately such judges have been very 
few and exceedingly far between. 


In some instances, popular clamor has been directed at two 
other types of judges. The first of these is the pompous and arbi- 
trary judge. He appears to regard himself not as a minister 
of the temple of justice, but rather as justice personified. On the 
bench, he knows nothing of courtesy or consideration for others. 
He rides rough-shod over other officers of the court. Lawyers, 
jurors and witnesses merit only moderate contempt from this 
judicial stuffed shirt. It is a common argument against judicial 
life tenure that it tends to breed such judges. 

Far more common than the corrupt judge or the arbitrary 
judge, and far more detrimental to the efficient administration 
of justice is the lazy judge, who seldom lets his manifest duty 
interfere with either his private pleasures or his personal con- 
venience. He is the sand in the judicial gearbox. His theme song 
appears to be, “Please go away and let me sleep’; his motto, 
“Never do today what you can put off till tomorrow”. True it is 
that a court cannot be run along the lines of a retail grocery 
store, yet almost any business would be wrecked if those in 
charge pursued the dialtory tactics of the procrastinating judge. 
The public has been long suffering and of great tenderness, and 
much of the blame must fall on the lawyers who have aided and 
abetted in the perpetuation of this needless nuisance. Every 
judge knows the lawyer whose chief stock-in-trade seems to be a 
perpetual desire for an eternal continuance. 

A good deal has been written and said about the judicial 
mind. Much of it seems in the langue of Hamlet, “Words, 
owrds, words’. If by the term judicial mind is meant that in 
his mental processes the judge works in thought-tight compart- 
ments, entirely oblivious of what is going on in the workaday 
world outside, then I think as the old Negro said when he first 
saw giraffe: “There aint’ no such animal”. A man becomes no 
less a man when he dons the black robe; the more of a man he 
remains, the better is he as a judge. 

The job of the judge, and it is difficult to imagine a more 
important one, is to resolve human conflicts in the administra- 
tion of justice under the law. This is not as simple as it sounds 
and seems. It has been said it is “of the essence of the law to be 
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always torn between the ideal and the actual, the permament and 
the changing, the right and the necessary, the general principle 
and the concrete case’. The theoretical internal coherence of law 
must often give way to practical external flexibility. 


When these factors clash, as often they must and do, it is 
for the judge to hold the scales and to decide in favor of the one 
and against the other. That is a difficult and delicate task. The 
judge must deal with human imperfections, with irreconcilable 
tensions, with hostile interests, with continually changing en- 
vironmenttal conditions. 


Some judges hope for a perfect legal order, with a permanent 
and all embracing code that can adjust with mathematical pre- 
cision and complete justice all individual differences, without 
any resulting friction. That is a Utopian dream. Life is too 
complex, too rich, too imaginative, ever to be confined to a 
juristic straight-jacket into which all human nature might be 
arbitrarily fitted. There never has been, and there never will be 
a judge worthy of his salt who can be classified as a cold and 
clammy thinking machine. No judge however he may try, can, 
in his decisions, completely and effectively divorce himself from 
what he has been, has heard, has experienced and has been. 


Any experience, whatever its character or calibre which 
extends a man’s mental horizon, broadens his social philosophy 
and deepens his humility and sympathy, is that much gain for a 
judge just as it is for an individual charged with the responsi- 
bility or making decisions, affecting human beings. 

Every phase of humanity, every type of transaction, every 
branch of science and knowledge, is potentially at least, within 
the ken of the judge. He must, at times, penetrate the very re- 
serves and silences of the human soul, the innermost thoughts 
of the human mind. When he undertakes to interpret a will the 
judge must look over the shoulder of the testator (now dead) to 
determine just what the testator meant in the words of his will. 
In construing a commercial contract, the judge must enter the 
busy marts of trade to inform himself of the wiles and customs 
of those who engage in that trade, and so on, ad infinitum. 

A judge through his judicial endeavors, in figurative terms, 
lives more lives than the proverbial cat; he can play more roles 
than the most versatile of actors. If variety is the spice of life, 
as many people think, the bench affords the opportunity to enact 
many roles. 
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Figuratively speaking, the judge might have been in the con- 
trol tower of the busiest of airports, directing planes from all 
corners of the earth. He may have been the master of ships and 
sailed the Seven Seas. He may have been at the wheels of auto- 
mobiles which killed scores of persons; he may have successfully 
performed the most delicate surgical operations. He may have 
figured in the most despicable of crimes, murdering innocent 
victims, burning houses to collect the insurance, and robbing 
banks and citizens. He may have imposed or affirmed prison 
sentences which if added together in years would reach back be- 
yond the time when William the Conqueror overcame Harold at 
the Battle of Hastings in the Eleventh Century. On the brighter 
side, he may have endowed hospitals, protected needy widows 
and ophans, refunded taxes to citizens; restored the erring 
spouse to the bosom of the family, directed the wayward youth 
in the paths of virtue and righteousness, removed the burdens 
from the persecuted and oppressed, and once again established 
in the penitent, his faith in himself, and the dignity of man in 
the sight of his Creator. You can, then readily see why the life 
of a busy judge may be anything but monotonous. 


In the face of tasks so varied, so difficult, so delicate, and 
sometimes so thankless, judges must not quail. 


Probably, the greatest of all baseball umpires in the big 
leagues was old Bill Klem. His intuitions and decisions on the 
diamond were so accurate as to be uncanny. When Klem, at the 
height of his fame, was asked the secret of his success, he gave 
the cryptic reply; “I calls ’em as I sees ’em”. 


Judges can do no more provided only they strive manfully 
to insure that the judicial eye be neither dimmed by legal myopia 
nor blurred by juristic astigmatism. Much the same idea is 
beautifully expressed by Rudyard Kipling in the last four lines 
of his great poem, “‘When Earth’s Last Picture is Painted’’: 

“And only the Master shall praise us, and only the 
Master shall blame; 

And no one shall work for money, and no one shall 
work for fame; 

But each for the joy of the working, and each in his 
separate star; 

Shall draw the Thing as he sees it, for the God of 
Things as they are. 

I think you. 
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The Role of the Judge in the American Republic 


Remarks delivered by 
Albert Tate, Jr., Judge, Court of Appeal, First Circuit, 
at Memorial Exercises at opening of 9th Judicial District Court, 
Rapides Parish, September 6th, 1955 


We have just heard memorials to loved and respected men. 
We here pay our respects to them not only as friends we loved, 
but also as judges of our courts. To them we entrusted a portion 
of the judicial power of our republic and our State, and they used 
it well. 

So long as our people have been settled here, their freedom 
and property have been protected in courtrooms like this, and 
their disagreements have been resolved therein under orderly 
process administered through conscientious officials such as 
those we honor. I daresay that for so long as the American 
Republic endures (and may it endure more than a thousand, 
thousand years!), not far from this spot there will be a court- 
room just such as this, and there will be men just such as you 
and I, dedicated to the same ideals of due process and liberty 
under law. And though procedures may have changed, and rules 
of law and subjects of litigation—though the language they will 
speak be as distant from modern English as the tongue we com- 
prehend is from the speech of the Angles and the Saxons — these 
men will be brother to us in mind and in spirit. 

Like them, we will do our best as attorneys to serve our 
clients to the furtherest ethical limit of our abilities. Like them 
we will do our best also to serve as officers of the court, assisting 
the judicial process to render justice, which is indeed the func- 
tion of our courts and the attempted duty of the judges com- 
posing them. 

Particularly within the profession of law, the symbol of the 
justice for individuals expressed by our Constitutions is this 
man who has the duty to serve as judge. (And as a very junior 
member of the judiciary, it is probably unnecessary for me to 
add that these remarks concerning the nature and the role of the 
judge are not based on experience, nor do they apply to your 
speaker insofar as I praise judicial virtues, except as an aspired 
goal.) 

Now this man serving as judge is a lawyer, and talks and 
thinks like a lawyer. But in his official capacity, he is trying to 
act neither like the man he is, nor the lawyer he was, but as the 
medium through which the law expresses itself; the law which 
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lived before he was born and will endure milleniums past his 
dust; the law which is the eternal human grappling with the 
ever-changing human problems and the attempting to resolve 
them objectively and both humanely for the individual and wisely 
for society. 

However well we may know him, however familarily we 
laugh and joke with or at him just a few seconds before court 
opens, when the judge ascends the bench in formal court he 
somehow loses his identity as that close friend, or even perhaps 
detested foe, and temporarily becomes a manifestation of some- 
thing far greater than any human being: the judicial power of 
the American people, expressing through the court their devo- 
tion to eternal justice. It is true that that manifestation may 
have human characteristics — he may be cranky, he may be 
jovial; he may be brilliant, or perhaps he may not be persuaded 
by our logic. But nevertheless when he speaks, it is not Judge 
John Doe to whom we listen respectfully and whom we heed — it 
is an organ of the law. 

Whence comes this power of the judiciary? 

It has no armies; it has no funds, nor can it raise them. 

For instance, recently the Supreme Court ordered the Presi- 
dent of the United States to release steel mills seized by him in 
his no doubt sincere belief that such seizure was essential to 
our Korean war effort. The President, this Chief of the Ameri- 
can State with a mandate direct from the American people to 
lead them, this Commander in Chief at least theoretically of 
millions of troops, obeyed those frail sheets of paper and those 
impalpable words issued by those nine equally fallible human 
beings. 

President Jefferson inveighed against what he felt to be the 
arrogant assumption of judicial power and judicial supremacy 
by the Court under Chief Justice Marshall. Jefferson felt, and 
perhaps correctly, that his own interpretation of the constitu- 
tional intention in that sprouting-time of our Republic was 
sounder than that of Marshall. But Jefferson did not flout the 
decree of the Court. 

These and other Presidents, great in power and in support 
from the people, nevertheless felt compelled by their constitu- 
tional oath to obey decrees, popular or unpopular, which the 
President felt to be erroneous and unwise with probably as much 
logic as the courts. They did so, not out of respect for the human 
beings comprising the Court, but from respect for the Court 
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itself as the interpreter of the Constitution of the American 
people — not just those living now, but also our forefathers, 
and the generations of Americans yet to live in these lands and 
under this flag. 

Whence comes this power of the judiciary? It comes from 
you and me, the American people. We have been satisfied that, 
by and large, justice is rendered through our courts. We accept 
judicial decrees as proceeding not from men, but from the law 
itself. Essentially, the power of our judiciary springs from 
the hearts of the American people, who feel that the courts ex- 
press their own eternal thrust for justness. 

Respect for the judicial decree is recognition that it is the 
decree of the entire people, though expressed through humans 
temporairly robed with the judicial power of the nation. If our 
people felt that the decrees rendered were arbitrary edicts ren- 
dered at the whim of the mortal writing them, then perhaps not 
regiments of armies could enforce them. 

But our people recognize that their courts are the conscience 
of the eternal American people, not of any temporary majority 
existing at any given time; and accordingly, in respecting the 
courts’ decrees, we respect the eternal ideal of America. 

No matter how evil the crime, how reprehensible the indi- 
vidual committing it, how severe a penalty is justified — the 
courts exist to guarantee the fair trial of the Constitution, 
though it delay execution of a just sentence; yes, even though 
the guilty escape. The courts so function not to help the criminal 
individual delay or escape his deserved punishment. They do so 
as the conscience of the American people and the American Con- 
stitution, to protect all individuals, living and to come. If human 
officials can ignore constitutional rights of the wicked or the 
unpopular, they can ignore them for any other individual. When 
rule by law and orderly process does not protect everyone, then 
the liberty, life, or property of no one is protected. 

This is the heritage we have received from the past, enrich- 
ing our lives and giving us our present greatness as a nation; 
this is the heritage we must pass on to those who follow. 

In recent months, a veritable fury of angered attack has been 
voiced against the highest tribunal of our land, the United States 
Supreme Court. Now we may feel and say a judicial decision 
is unwise and unjustified. But as citizens, and particularly as 
lawyers, we should abhor attacks on the persons, the integrity, 
or the sincerity of that or any other court, in the discharge of 


79 











their constitutional duties. The truly reprehensible suggestion 
has been voiced recently that the members of the Supreme Court 
should be impeached because we disagree with thier decision; 


My friends, we as lawyers, as conservators of the rights 
guaranteed to our people by our Constitution through our courts, 
have an especial and an urgent duty to defend our courts against 
such attack in time of public passion. Such attacks are attacks 
on our Constitution itself and on our system of government; 
they arrogantly seek to intimidate or to destroy one of the three 
equal branches of our governmnt. And make no mistake about 
it, my friends, when we destroy popular respect for the courts 
as attempted impartial interpreters of the law, we destroy the 
courts themselves. For the power of the judiciary is based upon 
popular respect for it. 


Now by this, I do not mean to defend any theory that courts 
are never wrong or that courts may base their decisions on their 
personal opinions as men, in total disregard of general rule and 
previous precedent; or that courts are entitled at their whim to 
obstruct the will of the people as expressed through their legis- 
latures, whether wise or unwise. It is of course also proper for 
us to criticize judicial decrees we think unwise, and to seek to 
change them or evade their unwise effects by legal and constitu- 
tional means. 

But we must always abhor and repel vile personal attacks on 
our courts, and intimidation of them. These are the truly sub- 
versive methods of those who do not believe in our constitutional 
government and its capacity to resolve the conflicting demands 
and aspirations of our people with satisfaction to all. Of those 
who do not believe what most of us here believe, that the eternal 
aspiriations of the American people for liberty and justice are 
expressed through an independent judiciary, which is constitu- 
tionally entrusted with the protection of the liberty, the lives, 
the property of all individuals residing in our land. 

And so today we reverence not only our departed friends, but 
through them the judicial power they exercised in the name of 
all the American people, present, past, and future. In ceremonies 
such as these, in time beyond our contemplation, the members 
of the legal profession will gather to pay their respects to the 
eternal ideal of justice, and both we and those who have already 
departed will in communion with them in those solemn moments 
render our silent account to our God of our joint stewardship of 
the heritage of American justice. 
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The Peremption Trap 


By George A. Dreyfous of the New Orleans Bar 


Since the decision of the case entitled Cortinas v. Murray! 
has again vividly exposed the glaring injustices and inhumani- 
ties perpetrated with the weapon supplied by the State Constitu- 
tion of 1898 and 1921, now contained in Section 11 of Article X,* 
the 1954 session of the legislature has convened and adjourned 
without submitting an amendment which would take this weapon 
from the despoilers of tax debtors, usually designated as tax 
sharks. 


The Supreme Court of Louisiana has somewhat mitigated the 
harshness of this constitutional provision in some cases by hold- 
ing that it does not apply when the tax debtor remains in pos- 
session of the property.* Further than this the Court has refused 
to supply a remedy even where the property was purchased in 
contravention of a prohibitory statute.’ 


The direct responsibility of the legislature to find a remedy 
and the secondary responsibility of the members of the Lou- 
isiana bar to suggest a remedy is indicated by the language of 
the Court in Cortinas vs. Murray, supra. Commenting upon the 
criticism of plaintiff and of his business by appellant the opinion 
states, “It is enough to say that plaintiff's occupation is not 
prohibited and that his conduct in this case although far below 
our concept of ethics and good conscience, is not reprobated by 
law.” It might be added that the inaction of the Bar, although 
below a concept of good conscience and although it indicates a 
failure to display righteous indignation and a lack of zeal in 
remedying injustice, is not reprobated by law. 





1224 La. 686, 70 So.2d 589 (1954). 


2The first sentence of the second paragraph of Art. 10 § 11 provides, 
“No sale of property for taxes shall be set aside for any cause except on 
proof of payment of the taxes for which the property was sold prior to 
the date of the sale, unless the proceeding to annul is instituted within six 
months from service of notice of sale, which notice shall not be served until 
the time of redemption shall have expired and within five years from the 
date of the recordation of the tax deed, if no notice is given.” 

3Di Giovanni v. Cortinas, 216 La. 687, 44 So.2d 818; McCall v. Doley, 
173 La. 587, 188 So. 111; Thurman v. Hogg, 225 La, 263, 72 So.2d 500. 

4King v. Moresi, 223 La. 54, 64 So.2d 841. 
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A review of the facts in this case may serve to remind us of 
the practices which are sanctioned by our laws. 


Lucy Anne Murray, a retired school teacher, purchased four 
lots of ground in New Orleans for six hundred fifty dollars in 
1935. In 1950, these lots were worth approximately nine thou- 
sand dollars. She died in 1936, being survived by her sister and 
sole heir, Peggy Frances Murray. In 1937, the land was adjudi- 
cated to the State for taxes due for the year 1936. Peggy Frances 
Murray redeemed these lots from the State in 1939. The prop- 
erty was thereafter assessed in the name of Peggy F. Murray 
and she paid all taxes due the city and State for the years 1940, 
1941, and 1942; and paid the city taxes for 1943 but neglected 
to pay the 1943 States taxes. In November, 1944, the lots were 
adjudicated to Cortinas for $14.13, the amount of the State 
taxes for 1943 plus costs. A formal act of sale was executed in 
February 1945 and registered in the conveyance office on the 
following day. From 1944 to 1950, Peggy F. Murray continued 
to pay tall taxes on the four lots. In March, 1950, she was in- 
formed for the first time by the tax purchaser that he had pur- 
chased the lots at tax sale. A few months later, he wrote two 
other letters offering her one hundred fifty dollars and two 
hundred dollars for a quitclaim deed. Following a rejection of 
these offers, the tax purchaser instituted proceedings to confirm 
and quiet his tax title. 


Meanwhile Peggy Frances Murray died, her succession was 
opened and her universal legatees were substituted as parties 
deefndant. A judgment was rendered in favor of the plaintiff 
maintaining a plea of peremption of five years and quieting his 
title to the property. Thus a nine thousand dollar property was 
acquired for $14.13. It was held that his silence in not informing 
the tax debtor of his purchase and allowing her to pay the taxes 
in the belief that she was still the owner while uncommendable, 
did not provide a legal ground for denying him the constitutional 
peremption. 


This case is typical of a practice pursued under our laws. 

One method of removing this weapon from predatory hands 
would be to delete from the Constitution the provision for the 
peremption of five years. As amended the second paragraph of 
Sectino 11 of Article 10 would then read: 


“No sale of property for taxes shall be set aside for any 
cause except on proof of payment of the taxes for which 
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the property was sold prior to the date of the sale, un- 
less the proceeding to annul is instituted within six 
months from service of notice of sale, which notice shall 
not be served until the time of redemption shall have 
expired.” 

Such a constitutional amendment would leave unsolved prob- 
lems concerning the merchantability of tax titles and the obso- 
lesence of the system of registering titles and recording encum- 
brances; but such problems can best be dealt by legislative 
enactment. 


Legal Education And The Bar 


Address by Professor M. T. Van Hecke, 
Law Faculty, University of North Carolina, 
May 4, 1955, at the Annual Meeting of 
Louisiana State Bar Association 


Twenty-seven years ago, after I had been teaching law for 
seven years, I was shocked to hear the dean of one of the coun- 
try’s best law schools say that, while he had no trouble in pro- 
voking a law-faculty discussion of what the law is or should 
be on any given point, he had never been able to induce the 
faculty to discuss legal education. I was shocked, not by the 
discovery of this delinquency, but because this was the first 
time I had heard it suggested that law faculties were supposed 
to discuss legal education. 

Today the scene is changed. Legal education is in a ferment. 
Never before in its long history has there been so much self- 
criticism and so much difference of opinion among the law teach- 
ers in this country and abroad as to the objectives and methods 
of legal education. (Witness Hurst, “The Growth of American 
Law,” 1950, the chapter on the Bar; Harno, “Legal Education 
in the United States,” 1953, a part of the American Bar Asso- 
ciation’s Survey of the Legal Profession; and Eisenmann, “The 
University Teaching of Social Sciences—Law,” 1954, a report 
to UNESCO on developments in ten countries around the world.) 

Suppose you and I explore some of this ferment as applied 
to (1) prelegal education, (2) the professional program of the 
law school, and (3) the bar examination. 


PRELEGAL EDUCATION 


The appropriate character and content of prelegal education 
is a neglected problem. Some law teachers and some law schools 
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think it is none of their business. But, of all the criticisms 
of legal education, that which is directed toward college work 
taken in preparation for the study of law is the most outspoken. 
It is complained that there is no carry over from the college 
work to the work of the law school, and that many students come 
to law school unable to read or to write effectively. 


In this area, the American Bar Association, the Association 
of American Law Schools, and—except in a few sporadic in- 
stances—the law schools themselves have defaulted in their re- 
sponsibilities. For we have all gone at the problem on a quanti- 
tative basis: three years of college work acceptable for an under- 
graduate degree. We have not dealt with the problem on a 
qualitative basis: there has been substantially no guidance to 
the appropriate character and content of college preparation for 
law. This lack of guidance has been due to our inability to 
agree upon the desirable subject matter of college courses, partly 
because of the variations in the quality of undergraduate in- 
struction among subject matter areas and among colleges. 


But a beginning has now been made, in the “Statement of 
Policy on Prelegal Education” promulgated in 1952 by the Asso- 
ciation of American Law Schools. This policy statement is 
based upon the belief that a prescription of particular subject 
matter courses is, for law school purposes, educationally un- 
sound. Instead, it advocates whatever undergraduate programs 
of study at a given college at a given time will best develop in 
the individual three basic skills and insights, namely (1) per- 
ceptive reading comprehension and skillful oral and written 
expression in the English language, the lawyer’s working tool; 
(2) understanding of the human institutions and values with 
which law deals, in terms of appraisal rather than information; 
and (3) power to think, and to think independently, in the 
process of problem-solving. 


The original edition of this significant “Statement,” consist- 
ing of 12,500 copies, went to undergraduate deans and student 
counsellors in some 1500 colleges and universities. The interest 
and response have been so encouraging that another edition of 
20,000 copies has now been made available. It is hoped that 
this effort at guidance may be of assistance to an ever-increas- 
ing number of inquiring young minds. 
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THE PROFESSIONAL PROGRAM OF THE 
LAW SCHOOL 


The chief criticisms of the professional program of the law 
school relate to (1) the case method of study and teaching; (2) 
the failure of many law schools to face up to the problems the 
lawyer must solve in practice; and (3) the neglect of training 
in the lawyer’s practical skills. 

The criticism of the case method is not of its intrinsic merit; 
indeed, it is an indispensable phase of American legal educa- 
tion, and few students during the first year fail to respond to 
its stimulating focus on concrete situations. Rather, the criti- 
cism is directed toward making the case method the major 
method of all three years of legal education. It takes a greatly 
disproportionate amount of time. After the basic training of 
the first year, its repetition of case-matching leads to loss of 
interest, and boredom, with diminishing educational returns. 
And its emphasis upon class-room teaching does not develop the 
capacity of law students for independent work. We smother 
their initiative with information. 

However, the more alert law schools are aware of the prob- 
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lems today’s lawyers must solve in practice and are experiment- 
ing with various types of training in the lawyer’s practical skills. 
Today, the lawyer is not primarily concerned with litigation, 
trial or appellate, as he was perhaps forty years ago. He is 
primarily advisor, counsellor, negotiator, mediator, planner, 
draftsman, and administrator, often in relation to statutes regu- 
lating our economic life. To prepare for these new craft skills 
of the modern lawyer, two curricular developments have been 
undertaken in many schools. One is the institution of such new 
courses as Accounting, Administrative Law, Labor Law, Legis- 
lation, Taxation, and Trade Regulation, each with its own unique 
material and method. The other, still largely in the experi- 
mental stage, is the introduction of experience in legal writing, 
office practice, legal aid work, clinics and institutes conducted 
by specialists from the practice, assigned problems in the tradi- 
tional courses, and seminars. 


In this connection, my own enthusiasm is for the problem 
method in small seminars. Here, the student, confronted with 
raw facts instead of the triple-distilled facts of an appellate 
court report, undertakes independent problem-solving, drafting, 
report, and discussion under faculty guidance. For example, 
in the Estate Planning Seminar, each student works on an indi- 
vidual problem involving family relationships, business and 
property investments, insurance possibilities, and tax complex- 
ities. After clinical discussions by visiting insurance and trust 
company people, and consultations with members of the law 
faculty, he prepares a plan for the disposition of the estate dur- 
ing life and after death, utilizing various economic, insurance, 
trust, and tax arrangements, and drafts the operative will or 
trust instrument. He then defends his work against the criti- 
cism of the other students and the faculty in the seminar. The 
students go at the seminar work with enthusiasm and excite- 
ment. From their trial and error gropings and the labor pains 
of independent work emerges the beginning of craftsmanship. 

But the typical law school curriculum is greatly overcrowded. 
Most of the old case-method courses, originally designed for a 
bar primarily engaged in litigation, are still there. To these 
have been added in some degree the new courses and experiences 
I have just listed—all poured into the ancient measure of three 
years of law-school work, with a resulting confusion “just this 
side of chaos.” (Harno, p. 169.) Only a fraction of the stu- 
dents are able to take substantial advantage of the new courses 
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and experiences designed to prepare for present day practice. 
What is needed in most schools is drastic curricular surgery and 
reorganization in the light of modern objectives and methods 
of legal education. 

THE BAR EXAMINATION 


The bar examination as currently administered in most 
states has been severely criticized by the law schools and by the 
American Bar Association. (See Crotty, “Standards for Bar 
Examiners,” February, 1955, American Bar Ass’n Journal, based 
upon that part of the A. B. A. Survey of the Legal Profession 
published as “Examinations and Requirements for Admission to 
the Bar,’ 1952.) The members of the examining boards, it is 
said, have not kept in touch with the methods of legal educa- 
tion as they have evolved and changed. They have not been 
provided with adequate professional staffs to assist in the prep- 
aration and grading of questions and answers. The examina- 
tions have too often tested mere memory of local decisions and 
statutes instead of testing analytical ability, capacity for prob- 
lem-solving, and judgment. In most states, the candidate must 
answer all of the questions in the examination. In the better 
examinations, optional questions are provided to meet variations 
in law school treatment of the traditional subjects and to test 
the candidates’ skills in the newer fields. Without this flexibil- 
ity, the bar examination could easily put the law school curricu- 
lum in a strait-jacket. 

On the other hand, the “diploma privilege,” whereby grad- 
uates of certain law schools are admitted to practice without 
any bar examination, is found today in only eight states: Ala- 
bama, Louisiana, Mississippi, Montana, Nebraska, South Dakota, 
West Virginia, and Wisconsin. South Carolina abolished the 
diploma privilege in 1948, Florida in 1951, and Arkansas in 
1952. Contrary to this gradual disappearance of the diploma 
privilege, and over the objections of all of the law schools con- 
cerned and of the Louisiana State Bar Association, the Louisiana 
Supreme Court established the diploma privilege just two years 
ago, in 1953. (See Hebert, “Bar Admissions,” 14 Louisiana Law 
Review 79, 1953.) However justified as a kindness to those 
whose careers are interrupted by military duties and as a re- 
moval of a supposed discrimination against the non-veteran, 
non-military graduate, the Court unfortunately rendered a dis- 
service to the public, to legal education, and to the law students. 

From the point of view of the public confidence in the com- 
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petency and integrity of the legal profession, it is mandatory 
that there be an independent determination by public authority 
of the professional fitness of all applications for admission to 
the bar. From the point of view of legal education and of the 
law students, 
“... the three main reasons for requiring an examina- 
tion of all applicants for admission to the bar [are]: 
(1) the students, knowing that they must take a bar 
examination upon completion of their law courses, exert 
greater effort to get the most out of their legal educa- 
tion; (2) the schools themselves have greater incentive 
to maintain high standards of teaching and scholarship 
so that their graduates will be successful in the bar 
examination; and (3) the comprehensive review of 
their law school courses, a necessity prior to taking the 
bar examination, is of inestimable value to the law 
graduates.” (The Bar Examiner, July 1951, p. 200). 


It is hoped that the Court or the Legislature will soon re- 
store the bar examination for all candidates in Louisiana. 


CONCLUSION 


These problems of prelegal education, of law school work, 
and of the bar examination cannot be solved by the schools, 
the bench, or the bar working alone. Only by all parts of the 
legal profession working together, through give and take dis- 
cussion and negotiation and joint productive effort, can progress 
be made. Happily, the legal profession in Louisiana has pointed 
the way in two areas: (1) the high degree of co-operation be- 
tween the law schools and the Bar Admissions Committee, and 
(2) the joint creative work of the Louisiana Law Institute. 

I have confidence in the continued growth of legal education 
in Louisiana, and I am proud that I have been afforded an op- 
portunity to take a small part in the process. 
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The New Trust 
Amendment 


As you know, the recent Louisiana Constitu- 
tional Amendment provides that property may 
be placed in Trust for the life of the beneficiary. 


Trusts will now play a more prominent part 
than ever before in the affairs of your clients. 


We believe that many setilors of Trusts will 
wish to avail themselves of the advantages 
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When planning an Inter Vivos or Testamen- 
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Executor. One of our Trust Officers will be 
glad to call at your office at your convenience 
to explain our facilities without obligating you 
in any way. 
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